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PART I – INTRODUCTION AND BACKGROUND OF THE PROCEEDINGS 

A. BREAKING THE HISTORY OF SILENCE 

1.   In the early 1990s, women broke almost five decades of painful silence to demand 
apology and compensation for the atrocities they and others suffered under Japanese 
military sexual slavery during the war in the 1930s and 1940s in the Asia-Pacific region.  
The courageous revelations of the victimised survivors, euphemistically called “comfort 
women,” inspired hundreds more survivors throughout the Asia-Pacific region to speak 
out.  Together, they have awakened the world to the horror of the Japanese military’s 
institutionalisation of rape, sexual slavery, trafficking, torture, and other forms of sexual 
violence inflicted upon girls and women.  Robbed of their youth and their future, they 
were conscripted and trafficked through force, coercion, and deception and confined to 
“comfort stations” or, more accurately, sexual slavery facilities wherever Japanese troops 
were situated, including on the front lines.   

2.   The courage of these survivors has inspired other victims of sexual atrocities to speak out 
about the crimes committed against them.  Human rights advocates, lawyers, and scholars 
worldwide have mobilised to seek justice.  In an extraordinary way, the former “comfort 
women” have contributed substantially to the emergence of a larger global movement to 
recognise and respect women’s human rights, to end impunity for crimes of sexual and 
gender violence, and to repudiate the notion that sexual abuse of women is an inevitable 
consequence of war and conquest. 

3.   The Women’s International War Crimes Tribunal 2000 on Japan’s Military Sexual 
Slavery, convened at the very end of the twentieth century, is the culmination of nearly a 
decade of work by and on behalf of the victimised survivors and on behalf of the victims 
who have not survived.  The Tribunal was established as a result of the failure of states to 
discharge their responsibility to ensure justice.   

4.   Initial responsibility for this failure rests with the World War II Allied states which did 
not prosecute Japanese officials for these crimes before the International Criminal 
Tribunal for the Far East (IMTFE), 1  in the trial held in Tokyo from April 1946 to 
November 1948, despite the fact that they possessed ample evidence of rape and sexual 
slavery in the “comfort system.”  That a court, especially an internationally constituted 
court, would deliberately ignore a systematic atrocity of this dimension is unconscionable 
and profoundly discriminatory.   

5.   Nonetheless, primary responsibility lies and remains with the state of Japan for its 
continuing failure over the last 56 years to prosecute perpetrators of all rank, to officially 
and fully apologise, and to provide reparations and other meaningful remedies for the 
crimes.  This inaction has persisted in spite of repeated demands made since 1990 by the 
survivors, careful investigations of United Nations Special Rapporteurs, and exhortations 
of the international community. 

                                                 
1  See The Charter of the International Military Tribunal for the Far East, 19 Jan. 1946, 4 Bevans 21, annex to Special 

Proclamation by the Supreme Commander for the Allied Powers at Tokyo, 19 Jan. 1946, TIAS No. 1589, 4 Bevans 20 
(IMTFE Charter or Tokyo Charter); Transcripts of the proceedings, as well as document, including the Judgement, are 
reproduced in The Tokyo War Crimes Trial: The Complete Transcripts of the Proceedings of the International Military 
Tribunal for the Far East (R. Pritchard & S. Zaide eds., 22 vols., 1981) (Tokyo  or IMTFE Judgement); see also The Tokyo 
Judgement: The International Military Tribunal for the Far East (B. Roling & C. Ruter eds., 1977) (IMTFE Judgement 
(Roling)).  Both sources are used as references in this Judgement. 
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6.   This Tribunal was established out of the conviction that these failures must not be 
allowed to silence the voices of survivors nor allow the state of Japan to escape 
accountability for these crimes against humanity.  It was established to redress the historic 
tendency to trivialise, excuse, marginalise, and obfuscate crimes against women, 
particularly sex crimes, and even more so when they are committed against women of 
subordinated ethnicities.  This Tribunal was established out of the belief, expressed 
repeatedly by the brave yet tormented survivors now in the latter stages of their lives, that 
acknowledging and assigning responsibility for the crimes will help to ensure that they 
live out their remaining years with greater peace and security; and further, that the state of 
Japan will come to recognise its responsibility to seek the forgiveness of survivors and to 
provide them with reparations.  This Tribunal is the product of an uncompromising hope 
that justice is still possible and that such atrocities will never be repeated.   

7.   The Tribunal emphasises that the Japanese people are not on trial in this forum.  
Individual accountability as well as state responsibility for violations of international 
humanitarian law excludes the ascription of collective guilt.  The Tribunal has no 
intention of deviating from this important principle. 

8.   This is a Peoples’ Tribunal, a Tribunal conceived and established by the voices of global 
civil society.  The authority for this Tribunal comes not from a state or intergovernmental 
organisation but from the peoples of the Asia-Pacific region, and indeed, the peoples of 
the world to whom Japan owes a duty under international law to render account.  Further, 
this Tribunal steps into the lacuna left by states and does not purport to replace their role 
in the legal process.  The power of the Tribunal, like so many human rights initiatives, 
lies in its capacity to examine the evidence, develop an accurate historical record, and 
apply principles of international law to the facts as found.  The Tribunal calls upon the 
government of Japan to realise that the greatest shame lies not in this recording of the 
truth about these crimes, but in its failure to accept full legal and moral responsibility for 
them. 

9.   Each of the Judges of the Tribunal participate out of profound respect for the collective 
will of peoples and for the fundamental role of the rule of law in civil society.  This 
Peoples’ Tribunal acts out of the conviction that the cornerstone of the international and 
domestic rule of law is legal accountability – the calling to account of individuals and 
states for policies and activities that grossly violate established norms of international law.  
To ignore such conduct is to invite its repetition and sustain a culture of impunity.  In part 
because of the failure to prosecute the Turkish officials responsible for the genocide 
against the Armenians in the early twentieth century, Hitler was emboldened to pursue his 
crimes against the Jews, communists, Roma, gays and others, in the belief that such 
crimes would not be punished.  This principle applies with particular force with respect to 
fostering accountability for crimes of sexual and gender violence. 

10.   Sexual violence against women is epidemic.  The frequency and brutality of sexual 
violence against women intensifies in times of war.  These proceedings demonstrate that 
the institutionalisation of sexual slavery of girls and women was an integral part of the 
Japanese military aggression.  Significant progress has been made recently toward 
prosecuting crimes of sexual violence and recognising their multifarious roles in military 
strategies.  The International Criminal Tribunals for the former Yugoslavia (ICTY) and 
Rwanda (ICTR) provide two examples.  This Peoples’ Tribunal is another step towards 
ending impunity and reversing the blatant disregard of the bodily integrity, inherent 
dignity, and, indeed, the very humanity of women. 
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11.   Throughout the testimony, it was clear that the pain of women who were the victims of 
sexual violence was exacerbated by the denial of recognition and healing that justice can 
bring and by the community or familial rejection they were forced to endure purely as a 
result of the sexual nature of the crimes committed against them.  The survivors were 
forced to suffer physically and mentally in shame and silence as a consequence of sexist 
attitudes treating them as responsible for the very atrocities they suffered.  The findings of 
the Tribunal are intended to contribute to the proper attribution of responsibility for the 
crimes, placing it upon the perpetrators and not the victims of the crimes of sexual 
violence, and, thereby, to assist in changing worldwide patterns of sexual stereotyping 
which continue to subjugate women in contemporary society. 

12.   Part I of this Judgement consists of this Introduction and Background, Part II contains the 
Factual Findings, Part III, the Applicable Law, Part IV, the law of Individual Criminal 
Responsibility, and Part V provides the Legal Findings and Verdict.  Part VI considers 
State Responsibility, Part VII covers Reparations, and Part VIII contains the Conclusions.  
Appendices provide the Common Indictment, Charter, and Application for Restitution 
and Reparations. 

B. ORGANISATION OF THE TRIBUNAL 

13.   This Peoples’ Tribunal was brought into existence by an International Organising 
Committee (IOC) chaired by representatives from Japan, the Philippines, and South 
Korea, each of whom has been deeply involved since 1991 in assisting the survivors to 
give voice to their experiences and to enable these voices to be heard.  The goal, as 
expressed by the organisers at the opening ceremony in Tokyo, is to achieve “not 
vengeance but justice, .  .  .  not only for the survivors but also for those who have 
perished and for the generations to come.”  

14.   The indictments and presentations before this Tribunal were prepared by interdisciplinary 
teams led by legal prosecutors from East Timor, Indonesia, Japan, Malaysia, the 
Netherlands, North and South Korea (jointly), the People’s Republic of China, the 
Philippines, and Taiwan, all of whom laboured separately and jointly for over two years 
to bring this Tribunal to fruition.  The Country Prosecutors were joined by two co-Chief 
Prosecutors who have made significant contributions to international accountability for 
gender violence, and all participants affirmed the commitment of the international 
community to these proceedings.  Each prosecution team submitted a Country Indictment.  
In addition, each joined, together with the co-Chief Prosecutors, in a composite Common 
Indictment and an Application for Restitution and Reparations, which instruments are the 
subjects of the proceedings before this Tribunal. 

C. THE CHARTER 

15.   The IOC and the Prosecutors drafted the Charter of the Tokyo Tribunal 2000 (Charter), 
which was approved by the Judges.  Article 2 of the Charter gives the Tribunal 
jurisdiction over crimes against humanity, including but not limited to sexual slavery, 
rape and other forms of sexual violence, enslavement, torture, deportation, persecution, 
murder, and extermination.  In Article 14, the Charter declares that the Tribunal has an 
obligation to state clearly, based on the evidence presented, whether each accused is 
guilty, not guilty, or whether there is insufficient evidence upon which to make such a 
determination.  The latter provision was adopted taking account of the Japanese 
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destruction and concealment of documents pertaining to the crimes charged as well as the 
continuing investigation of responsibility of which this Tribunal is but one step. 

16.   Through the Common Indictment, the Prosecutors call upon this Tribunal to determine 
the criminal responsibility of various high ranking officials of the Japanese government 
and military, including Emperor HIROHITO, for sexual slavery and rape as crimes 
against humanity.  None of the accused has previously faced charges arising from the 
existence of the system of sexual slavery during the Asia-Pacific Wars of the 1930s and 
1940s or from the rapes at Mapanique.  As previously stated, this Tribunal was 
established to adjudicate gender related crimes that the IMTFE, the original Tokyo 
Tribunal, failed to redress.   

17.   The Charter also grants the Tribunal jurisdiction over breaches of state responsibility 
flowing from the commission of international wrongs attributable to the state of Japan.  In 
this way, the Tribunal is uniquely situated to consider both individual criminal 
responsibility and state responsibility.  Article 4 of the Charter recognises that 
international wrongs committed by Japan arise both from the original crimes against 
humanity and from its subsequent failures to repair them as required by international law.  
The international wrongs include discrimination, concealment or failure to find and 
disclose the truth concerning international crimes, failure to prosecute and provide 
reparations, failure to take measures to protect the integrity, well being, and dignity of the 
human person, and failure to take the necessary measures to prevent recurrence. 

18.   Article 14 of the Charter authorises the Tribunal to make recommendations regarding the 
responsibility of persons and states to afford redress through such means as offering an 
official apology, restitution, compensation, and rehabilitation, to those whose rights have 
been violated. 

D. THE COMMON INDICTMENT AND THE APPLICATION REGARDING STATE 

RESPONSIBILITY 

19.   The Prosecutors filed eight Country Indictments and one Common Indictment.  The 
Judges note that the Country Indictments list names of some accused who are not 
included in the Common Indictment. 2   Because the Common Indictment reflects a 
consolidation of the positions of the Country Prosecutor teams for the purposes of these 
abbreviated proceedings, this Tribunal will determine the criminal responsibility only of 
the accused who are listed in the Common Indictment. 

20.   In the Common Indictment, the Prosecutors have charged the following accused with the 
crimes against humanity of rape and sexual slavery pursuant to Article 2 of the Charter of 
the Tribunal: Emperor HIROHITO, ANDO Rikichi, HATA Shunroku, ITAGAKI 

                                                 
2  By agreement of the prosecutors to focus the attention of this proceeding on the common defendants, the charges contained 

in country indictments against the following additional high-ranking defendants will not be considered in this Judgement:  
Tani, Hisao (China), Nakajima, Kesago (China), Prince Asakanomiya Yasuhiko (China), Okamura, Yasuji (Korea)(China), 
Harada, Kumakichi (Indonesia), Dohihara, Kenji (Indonesia), Takahashi, Ibo (Indonesia), Okouchi, Denshichi (Indonesia), 
Ushijima, Mitsuru (Japan), Hongo, Yoshio (Japan), Cho, Isamu (Japan), Kondo, Nobutake (Japan), Kato, Kyo hei (Japan), 
Morioka, Jiro (Japan), Arita, Hachiro (Japan), Minami, Jiro (Korea), Matsuyama, Yuzo (Korea) Homma, Masaharu (the 
Philippines),   Kuroda, Shigenori (the Philippines), Hasegawa, Kiyoshi (Taiwan)(Malaysia). 
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Seishiro, KOBAYASHI Seizo, MATSUI Iwane, TERAUCHI Hisaichi, TOJO Hideki, 
and UMEZU Yoshijiro.3 

21.   In Counts 1 and 2 of the Common Indictment, the Prosecutors charge the accused with 
criminal responsibility for crimes against humanity based on the system of sexual slavery, 
known as the “comfort women” system, instituted and sustained by the Japanese military.  
The Prosecutors allege that under the system of sexual slavery, high-ranking Japanese 
officials accused caused thousands of women and girls to be enslaved and subjected to 
pervasive mental and physical violence, including rape and other forms of sexual torture, 
mistreatment, and death.4 

22.   In Count 3 of the Common Indictment, the Prosecutors also charge Emperor HIROHITO 
and YAMASHITA Tomoyuki with rape as a crime against humanity for the mass rapes 
inflicted upon the female population of Mapanique in the Philippines on November 23-24, 
1944.  This rape is included as an example of the many incidents of the Japanese 
military’s mass rape of women of local populations which were not tried before the 
IMTFE; it is also before this Tribunal because survivors of Mapanique, inspired by the 
courage of “comfort women” survivors, spoke out and joined the quest for justice and 
healing. 

23.   The Prosecutors request that the accused be found guilty under Article 3 of the Charter, 
which identifies two standards of responsibility.  The first, Article 3(1), provides for 
individual responsibility where the accused planned, ordered, instigated, committed, or 
otherwise aided or abetted the rapes and sexual slavery.  In addition, Article 3(2) provides 
that the accused may be found responsible for certain crimes committed by their 
subordinates that they as high-level commanders and superiors failed to prevent, halt, or 
punish.  The Prosecutors allege that the evidence shows that each accused:  

planned, participated in and/or condoned or omitted to act in regard to the 
illegal system of military sexual slavery perpetuated through the comfort 
stations from 1937 through 1945.  In addition, each defendant is also 
responsible for the rapes perpetrated against the comfort women in 
perpetuation of the system of comfort stations.5  

24.   In addition to the Common Indictment, the Prosecutors have submitted an Application for 
Restitution and Reparations pursuant to Article 4 of the Charter of this Tribunal.  In the 
Application, the Prosecutors assert that the state of Japan incurs responsibility for the 
alleged crimes and they seek reparations from the state for the harm inflicted on women 
as a result of these criminal acts, and for the continuing harm inflicted because of the 
failure of Japan to fulfil its duty to prosecute perpetrators, provide reparations, and take 
other measures to remedy the original wrongs.6   

                                                 
3  The names of both accused and witnesses are spelled and arranged according to the native practice of their particular 

nationality, so inconsistency in usage in this Judgement is due to attempts to refer to a person in the way in which they 
would normally be referred to depending on their nationality.  This Judgement omits, however, the accents used in original 
language because of the tendency of such accents to corrupt in the English text, particularly when transmitted electronically. 

4  Common Indictment, para. 40. 
5  Common Indictment, para. 48. 
6  Charter of the Women’s International War Crimes Tribunal on Japan’s Military Sexual Slavery, Article 4 (b) (ii) and (iii). 
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E. STANDARD OF PROOF 

25.   The Charter of this Tribunal is silent regarding the standard of proof to be applied in 
assessing responsibility under the Common Indictment.  Accordingly, the Judges are 
tasked with determining the appropriate standard of proof based on international legal 
norms and precedents applicable to the crimes committed in 1937-1945.  Our analysis 
stems from a commitment to the principle that individuals have a right to be presumed 
innocent until proven guilty.  From this right flows the universal rule that the guilt of the 
accused must be proved.  We note that under international law, the standard of proof is 
not specified in international legal instruments, with the exception of Article 66(3) of the 
Rome Statute of the International Criminal Court (ICC Statute), which provides: “In order 
to convict the accused, the Court must be convinced of the guilt of the accused beyond 
reasonable doubt.” While the post-war Tribunals did not often articulate the standard 
applied, we note that the Nuremberg Tribunal did so on occasion.  For example, it found 
the defendant Schacht not guilty as charged because the evidence provided by the 
prosecution was not sufficient to establish his guilt “beyond a reasonable doubt.”7  

26.   The Human Rights Committee has subsequently affirmed, in General Comment 13, that,  

by reason of the presumption of innocence, the burden of proof of the 
charge is on the prosecution and the accused has the benefit of the doubt.  
No guilt can be presumed until the charge has been proved beyond 
reasonable doubt.8 

Accordingly, this Tribunal adopts the position that, to find an accused guilty, it is 
necessary for the Prosecutors to prove “beyond reasonable doubt” that the accused 
committed the necessary actus reus and possessed the requisite mens rea of the crimes 
alleged. 

27.   Article 14(2) of this Tribunal’s Charter provides that the Judges may decide that an 
accused is guilty, not guilty, or that there is “insufficient evidence available to the 
prosecutors” upon which to make such a finding.  This latter option would be an unusual 
procedure for formal legal systems that espouse the presumption of innocence.  Most 
formal legal systems provide only two choices:  guilt or innocence.  But here, the Judges 
recognise the wisdom of the authority granted to us by the Charter’s third alternative.  
This is appropriate because this is a Peoples’ Tribunal with the purpose of discovering the 
truth and pronouncing upon the responsibility of those who are accused.  As discussed in 
Part VI, the capacity of this Tribunal to discover the truth is limited by the massive 
destruction of documents carried out by the Japanese military in conjunction with its 
surrender and by the continued concealment of pertinent information by the state of Japan 
and the World War II Allied states.  A purpose of this Judgement is to alert states, 
including Japan and the Allied states, to the violations and to the responsibility to provide 
reparations and, as part of that, to reveal the truth.  The Judgement is thus a piece of the 
historical record that will always be incomplete and is still being withheld.  And finally, 
as this Tribunal has no capacity to punish or compel, we find it appropriate to consider 
the third option – a pronouncement of insufficient evidence in lieu of a finding of not 

                                                 
7  IMT Judgement, p. 137. 
8  Human Rights Committee, General Comment 13, para. 7. 
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guilty.  We note that on two occasions the IMTFE also declined to make a finding of guilt 
or innocence as to particular counts of the Indictment.9 

28.   Notwithstanding that the record available is partial due to the deliberate destruction or 
nondisclosure of documents by the state of Japan and other governments, the Judges 
consider that the fundamental presumption of innocence must be adhered to in this 
proceeding.  Accordingly, we can find an accused guilty only if guilt is proved beyond a 
reasonable doubt.  At the same time, the Charter enables us to balance the rights of the 
victims against the rights of the accused and thus, we may deem it inappropriate to 
declare an accused “not guilty” when evidence strongly suggests, but does not 
conclusively prove, culpable conduct. 

F. THE ACCUSED 

29.   The accused in this case held some of the highest level positions in the Japanese 
government and military during the war.  The information below is simply a summary of 
the highest levels of authority that the accused held during 1937-1945, the time period 
covered by the Common Indictment. 

30.   HIROHITO Emperor Showa was the Head of State of Japan and Supreme Commander of 
the Armed Forces.  His political powers were independent of and superior to the 
legislative, judicial, and administrative powers of the Japanese government.  The Prime 
Minister, Ministry of War, Home Ministry, and other cabinet members were bound by the 
Meiji Constitution to advise HIROHITO about domestic and international political 
relations and military operations of Japan and the Governors-General of Taiwan and 
Korea reported directly to him. 

31.   ANDO Rikichi was the Commander of the 21st Army from November 1938 to February 
1940 and Commander of the South China Area Army from February to October 1940.  
He also served as Commander of the Taiwan Army from November 1941 until February 
1945.  From December 1944 until the end of the war, ANDO was the Governor General 
of Taiwan. 

32.   HATA Shunroku acted as the Commander of the Taiwan Army from August 1936 until 
August 1937 and as Commander of the Central China Expeditionary Army in 1938.  
After serving as the Minister of War from August 1939 to July 1940, HATA was 
appointed, in March 1941, to the position of the Commander of the China Expeditionary 
Army until November 1944. 

33.   ITAGAKI Seishiro served as the War Minister between June 1938 and August 1939.  He 
was thus directly responsible to the Emperor.  ITAGAKI was appointed as the Chief of 
Staff of the China Expeditionary Force from August 1939 until July 1941.  He also acted 
as Commander of the Korea Army from July 1941 until April 1945 when he began 
serving as the Commander of the 7th Area Army stationed in Southeast Asia.   

34.   KOBAYASHI Seizo was Governor-General of Taiwan from 1936 until 1940.  In this 
capacity and when he acted as cabinet minister from December 1944 until March 1995, 
KOBAYASHI reported to the Emperor.   

                                                 
9  The IMTFE  Judgement made “no finding” as to Count 55 for Dohihara Kenji (at Verdict, p. 49,779) and ITAGAKI 

Seishiro (at Verdict, p. 49,800). 
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35.   MATSUI Iwane held the position of Commander of Shanghai Expeditionary Army and 
Central China Area Army for seven months during 1937 and 1938.   

36.   TERAUCHI Hisaichi was the Commander of the North China Area Army from August 
1937 until December 1938 and, from November 1941 until the end of the war, he was 
Commander of the Southern Expeditionary Army in Philippines, Indonesia, Malaysia, 
Timor, and Burma.  He was also Minister of War from March 1936 until February 1937 
when he was appointed the Inspector-General of Military Education. 

37.   TOJO Hideki was Chief of Staff of the Kwantung (Guangdong) Army in 1937; in May of 
the following year, he became the Vice-Minister of War.  From October 1941 to July 
1944 he held the positions of Prime Minister and War Minister, and during this period he 
held the position of Home Minister for some time.  As Prime Minister, TOJO was in a 
position and had a duty to review and report to the Emperor the actions of all 
governmental ministries involved in the war effort.  From February until July 1944, 
TOJO also served as Chief of General Staff of the Army. 

38.   UMEZU Yoshijiro was the Vice Minister of War from March 1936 until May 1938 when 
he became the Commander of the 1st Army in May 1938.  After serving as Commander of 
the Kwantung (Guangdong) Army from September 1939 until July 1944, UMEZU was 
appointed Chief of General Staff of the Army in July 1944. 

39.   YAMASHITA Tomoyuki served as Commander General of the 14th Area Army from 
September 1944 to September 1945.  In this capacity, he directed and was responsible for 
Japanese troops operating in the Philippines, including the area of Mapanique. 

G. NOTICE TO JAPAN AND PROCESS FOR CONSIDERATION OF DEFENCES 

40.   The Registry of this Tribunal served the Prime Minister of Japan with notice of these 
proceedings, including an invitation to participate in the proceedings, on November 9, 
2000 and November 28, 2000.  The Judges regret the lack of response by the Japanese 
government to this invitation.  Although this Tribunal is not an official court of law, the 
Judges bear in mind the approach of the International Court of Justice in circumstances 
where both parties do not take part in proceedings before it.  Article 53 of the Statute of 
the International Court of Justice provides: “Whenever one of the parties does not appear 
before the Court, or fails to defend his case, the other party may call upon the Court to 
decide in favour of its claim.”10  

41.   In fulfilling its mandate to discover the truth, this Tribunal declines to enter a summary or 
default judgement on behalf of the complainants and will instead endeavour to consider 
all defences the accused might conceivably raise on their own behalf had they agreed to 
participate. 

42.   Accordingly, in the interests of justice and fairness, the Tribunal will consider the 
anticipated arguments of the individual accused and of the Japanese government.  To this 
end, we requested that the anticipated arguments of Japan be compiled by an attorney 
assisting us as amicus curiae (or “friend of the court”) and we are very grateful for the 
amicus curiae brief submitted by Imamura Tsuguo in response to this request.11 We will 

                                                 
10  Statute for the International Court of Justice, 3 Bevans 1153, 26 June 1945, Article 53.  See also Articles 36 and 37. 
11  Exhibit 1, Amicus Brief, Imamura Tsuguo.  We apprediate also the additional Amicus Curiae Brief submitted by Suzuki 

Isomi, Exhibit 226. 
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also consider arguments advanced by the Japanese government in cases pending before its 
courts,12 and the responses of the Japanese government to the reports of UN Special 
Rapporteurs who have investigated and condemned the “comfort women” system.13  

H. THE PROCEEDINGS 

43.   The Tribunal sat in Tokyo from December 8 until December 10, 2000 and took testimony 
of survivors, experts, and perpetrators.  On December 12, 2000 the Tribunal orally issued 
its Preliminary Findings.  Sixty-four survivors were present at the proceedings of the 
Tribunal, seeking justice not only for themselves but also for an indeterminable number 
of girls and women who did not survive or who continue to live in silence.  Some of the 
survivor-witnesses testified in person and, because of the limited time allotted to the 
prosecution teams, still more gave testimony through videotape and affidavit, some of 
whom also appeared in the proceedings.  All presenting live testimony were sworn in by 
the Registrar and made an oath to testify truthfully and those present whose testimony 
was presented by video also affirmed the truth of their statements.  During the course of 
the trial, the Tribunal heard testimony of the most horrific and inhumane treatment, 
surpassing imagination, giving rise to the question of how human beings can act so 
inhumanly, and underscoring the violence to which gender, racial/ethnic discrimination 
and war can lead. 

44.   In addition to the testimonies of the victim-survivors, the Tribunal heard and received in 
written form the testimonies of historians, of legal experts and psychologists, and of two 
former Japanese soldiers who testified about their participation in rape crimes and in the 
“comfort women” system.  The Tribunal received documentary evidence from memoirs 
of officials involved in the war and from the limited official documentation available to 
the public.  The Tribunal considered a small number of documents which, having 
survived the Japanese military’s pre-surrender destruction of documents, had been 
discovered by researchers or voluntarily released by the government of Japan or other 
states. 

                                                 
12  See, e.g., The Case of Hainan Island “comfort women” seeking written apology, etc., the 24th Civil Department of Tokyo 

District Court, Docket No. (wa) 14808 of Heisei 13 nen (2001); The Case of Taiwanese “comfort women” claiming 
compensation and written apology, Panel of Judges, the 26th Civil Department of Tokyo District Court, Docket No. (wa) 
15638 of Heisei 11 nen (1999); The Case of victims of sexual violence in Shan-xi Province, China, claiming compensation, 
etc., The 44th Civil Department of District Court, Docket No. (wa) 24987 of Heisei 10 nen (1998); The Case of Chinese 
“comfort women” claiming compensation, etc. (2nd group), The 10th Civil Department of Tokyo District Court, Docket No. 
(wa) 3316 of Heisei 8 nen (1996); The “koso” appeal Case of Chinese “comfort women” claiming compensation, etc. (1st 
group), The 5th Civil Department of Tokyo High Court, Docket No. (ne) 3775 of Heisei 13 nen (2001) (original claim 
dismissed at the 23rd Civil Department of Tokyo District Court on 30 May 2001); The “koso” appeal case of Korean victims 
of the Asia-Pacific War claiming reparations, The 16th Civil Department of Tokyo High Court, Docket No. (ne) 2631 of 
Heisei 13 nen (2001) (including Kim Hak-sun and seven other women) (original claim dismissed by Tokyo District Court 
on 26 March 2001); The Case of  Pusan “comfort women” and Women’s Labour Corps members claiming official apology, 
etc. (claim dismissed on 29 March 2001 by Hiroshima High Court (reversing the decision of Shimonoseki Branch, 
Yamaguchi Dist. Court of 27 April 1998)); The Case of Dutch POWs and civilian detainees claiming compensation (koso-
appeal dismissed by Tokyo High Court on 11 Oct. 2001); the “jokoku” Appeal Cases of Philippino “comfort women” 
claiming compensation, the 1st Petty Bench of the Supreme Court, Docket Nos. (o)949, 950 of Heisei 13 nen (2001) – (ju) 
930,931 of Heisei 13 nen (2001) (koso-appeal dismissed by Tokyo High Court on 6 Dec. 2000); The “jokoku” Appeal Case 
of SONG Shin-do claiming apology, etc., the 2nd Petty Bench of the Supreme Court, Docket Nos (o)315 of Heisei 13 nen 
(2001) – (ju) 302 of Heisei 13 nen (2001) (Korean resident in Japan) (koso-appeal dismissed by Tokyo High Court on 30 
Nov. 2000). 

13  See, e.g., Report of the Special Rapporteur on Violence against Women, its causes and consequences, Ms. Radhika 
Coomaraswamy, submitted in accordance with Commission Resolution 1997/44, UN Doc E/CN.4/1998/54, 26 January 
1998;  Final Report of the Special Rapporteur on Systematic rape, sexual slavery and slavery-like practices, Ms. Gay J. 
McDougall, to the UN Economic and Social Council, E/CN.4/Sub.2/1998/13, 22 June 1998 (hereinafter, McDougall Final 
Report).   
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45.   The Tribunal appreciates the courage and dignity of the survivors who offered their 
eloquent testimony as well as the impressive efforts of the Prosecutor teams who 
provided the evidence in a comprehensive, effective, and professional manner.  The 
Tribunal also appreciates the former soldiers’ willingness to testify as well as their 
candour in recounting their own criminal activity and that of their fellow soldiers, officers, 
and subordinates.  Appreciation is also due to the legal experts and to the historian experts, 
who have uncovered and analysed with extreme care the surviving documents, and to the 
psychological experts who have devoted their attention to healing and to revealing here 
the traumas of rape, sexual slavery, and other forms of sexual violence.14  Appreciation is 
also due to those who provided support to the survivor-witnesses in the preparation and 
presentation of their painful testimonies, and to the translators who worked tirelessly for 
many months to enable these proceedings to be understood by all. 

46.   The evidence before this Tribunal is but a small portion of the documentary, scholarly, 
and historical evidence available that illuminates the violations of and damage to the 
former “comfort women.”  Because this is a Peoples’ Tribunal, we may on occasion refer 
to other material to more fully contribute to the historical record engendered by these 
proceedings, but information outside the official record will be relied upon only insofar as 
it confirms existing evidence and will not be taken into account in relation to assessing 
the guilt of the accused. 

I. THE POTENTIAL ARGUMENTS OF THE ACCUSED AND THE JAPANESE GOVERNMENT 

1. Arguments Concerning Criminal Responsibility Under the Common 
Indictment 

47.   Before considering the facts and making our findings, the Tribunal summarises the 
anticipated arguments of the state of Japan with respect to the criminal responsibility of 
the accused under the Common Indictment.  The arguments not disposed of here will be 
considered in greater depth in the appropriate sections of this Judgement. 

(a) Lack of Jurisdiction  

48.   The Tribunal notes that its jurisdiction is not recognised by the state of Japan.  Japan 
maintains that jurisdiction to adjudicate is ancillary to the sovereignty of a state and 
belongs only to states and/or international organisations recognised by states as 
authoritative adjudicators.  On this basis, it might claim that this Women’s Tribunal has 
no international legal standing and thereby lacks the power to prosecute individuals.  The 
lack of jurisdiction claim is also made regarding the Application for Restitution and 
Reparations. 

(b) Denial of Due Process 

49.   All criminal defendants have the right to a fair trial.15  This includes the right to defend 
oneself in person or through counsel,16 to be presumed innocent,17 and to call and examine 

                                                 
14  This Judgement will footnote the documents relied on as well as the testimony or submission of experts.  We have quoted 

extensively from the testimony of survivors but we do not include transcript cites thereto. 
15  Article 10 of the Universal Declaration of Human Rights (UDHR). 
16  Article 11(1) of the UDHR; Article 14(3)(d) of the International Covenant on Civil and Political Rights (ICCPR). 
17  Article 14(3)(d) of the ICCPR. 
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witnesses.18  An amicus argues that prosecuting posthumously defendants who cannot be 
present at trial and cannot present their defence violates due process rights.  In support, 
the amicus points to the Criminal Procedure Law of Japan that prohibits the continuation 
of a trial once a defendant is deceased.19 

(c) Non-Applicability of the Laws of War to the Annexed Territories 

50.   The Japanese government has argued in other fora that the sexual slavery of the “comfort 
women” does not give rise to legal responsibility because the victims were not nationals 
of a belligerent state.  It asserts that the laws of war only apply to conduct committed by 
the Japanese military against nationals of a belligerent state and do not apply to Japanese 
persons or persons of colonised countries, like Korea and Taiwan.20 The Tribunal need 
not address this argument applicable only to the Japanese, Korean, and Chinese “comfort 
women” as the Indictment does not charge violations of the laws or customs of war but 
only crimes against humanity.  Crimes against humanity can be committed against any 
civilian population, including nationals of the perpetrator state. 

(d) Violation of the Non-Retroactivity Principle — Nullum Crimen Sine Lege 

51.   The Tribunal notes that the accused may not be tried for acts that were not crimes at the 
time that the acts were committed.  This principle expressed in Latin as nullum crimen 
sine lege, also known as the principle of legality, is a fundamental principle of criminal 
law that prevents retroactive application of the law.21  The principle protects against 
punishing a person who has not had notice that his or her actions are illegal at the time the 
acts are committed.  In this case, the Common Indictment charges the accused with rape 
and sexual slavery as crimes against humanity.  The accused could conceivably assert that 
these proceedings violate the principle of legality because crimes against humanity were 
newly recognised and defined by the Nuremberg and IMTFE Tribunal’s Charter, and thus 
their actions did not constitute crimes at the time of their commission.   

52.   With regard to the sexual violence charged as crimes against humanity, the Japanese 
government has also argued in other contexts that rape during armed conflict was not 
prohibited by the Regulations annexed to the Hague Convention No. IV of 1907, or by 
applicable international customary norms in force at the time the acts were committed.  
Japan has also argued that the 1929 Geneva Convention is not applicable because Japan 
was not a signatory and that Convention was not evidence of custom.  Additionally, with 
regard to the charge of sexual slavery, Japan might maintain that the crime of sexual 
slavery or enslavement does not accurately describe the “comfort station” system and, in 
any event, that the prohibition against slavery was not established as a customary norm 
under applicable international law at the time of the crimes alleged in the Common 
Indictment.  It might further assert that when Japan ratified the 1921 Convention on 
Suppression of the Traffic in Women and Children, it exercised its prerogative to declare 
that Korea and Taiwan were not within the scope of the Convention. 

                                                 
18  Article 14(3)(e) of the ICCPR. 
19  Exhibit 1, Amicus Brief, Imamura Tsuguo, p.2, Item #4. 
20  Japan submitted a paper as an official U.N. document titled “Japan’s policy on the issues of violence against women and 

‘comfort women’” (E/CN.4/1996/137) on 27 March 1996.  The document contested the Report written by Special 
Rapporteur Radhika Coomaraswamy; Views of the Government of Japan on the Addendum 1 to the report of the Special 
Rapporteur on Violence against Women, E/CN.4/1996/53/Ass.1 (hereinafter “Views of Japan”).   

21 Article 15 of the ICCPR; Andrew Ashworth, Principles of Criminal Law (1991) pp. 59-60. 
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(e) Violation of Double Jeopardy 

53.   No one can be tried or punished more than once for the same crime or for a crime based 
on the same underlying conduct.22 Many of the accused might contend that because they 
have already been tried for crimes based on their activities during World War II, the 
Tribunal lacks legal authority to try them again for crimes committed during the war.  As 
previously noted, the sexual violence crimes charged here were not prosecuted before the 
IMTFE or its related military tribunals.  

(f) Lack of Criminal Responsibility of Commanders or Other Superiors 

54.   An amicus curiae asserts that criminal liability requires that the accused have the mental 
intent to commit rape and sexual slavery and that they had the ability to prevent the 
crimes.  The amicus argues that the accused in this case were not aware of the extent to 
which the women were forced to provide sexual services or that the women were 
maintained under conditions amounting to slavery.  Alternatively, it contends that even if 
the accused had the requisite knowledge, they had no real power to prevent or stop the 
situation.23  

(g) Non-Coerciveness of the “Comfort System” 

55.   Some members of the Japanese government have contended that the “comfort women” 
were not forcibly recruited and held as sex slaves under conditions of enslavement, but 
were instead voluntary prostitutes who were paid for their services and were free to return 
home when their contracts expired.24  

(h) Immunity of Emperor HIROHITO 

56.   An amicus argues that the Emperor of Japan enjoys absolute immunity under 
international law and the Constitution in force during the war.  Further, it asserts that the 
negative consequences to Japanese society resulting from trying and holding Emperor 
HIROHITO accountable for crimes committed during the Asia-Pacific Wars makes it 
imprudent for the Tribunal to prosecute him, because the Emperor is the “symbol of the 
State and the unity of the people.”25  It is also claimed that he had no real power, as he 
was merely a figurehead and, therefore, cannot be held responsible.   

                                                 
22  Article 14(7) of the ICCPR.  This principle does not include situations such as “hung juries” in which jurors are unable to 

reach agreement as to the guilt or innocence of an accused, in which case the accused is sometimes, but not always, retried 
before a differently constituted jury. 

23  Exhibit 1, Amicus Brief, Imamura Tsaguo, p. 3. 
24  Exhibit 1, Amicus Brief, Imamura Tsaguo, p. 2, Item #4. 
25  Exhibit 1, Amicus Brief, Imamura Tsaguo, p. 3; Exhibit 219, Chronological list of remarks; Yoshimi Yoshiaki, Comfort 

Women:  Sexual Slavery in the Japanese Military During World War II (1995) (Yoshimi, Comfort Women.) 
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2. Arguments Concerning State Responsibility:  The Application for Restitution 
and Reparations   

57.   Beginning in 1992, the government of Japan and various officials therein began to 
recognise, in general terms, the coercive nature of the “comfort system” and admitted that 
the government was involved in establishing the system.26 Despite these admissions, the 
Japanese government has put forward various arguments in other fora regarding its lack 
of responsibility to compensate victims for the Japanese military sexual slavery during the 
war.  Some of these arguments are the same as those listed above relating to the authority 
of the Tribunal to try the accused for these crimes.  Other arguments specifically relate to 
state responsibility.  Among the arguments not already outlined above, and which will be 
considered infra, are the following: 

(a) Statute of Limitations 

58.   The state of Japan might assert that any civil or criminal cases concerning the activities of 
the Japanese military during the Second World War are now time-barred and that it is too 
late to bring a claim for either individual or state responsibility. 

(b) No Individual Standing to Claim Reparations  

59.   Japan has asserted in other contexts that individual “comfort women” have no right to 
reparations since individuals have no standing under international law to bring claims 
against the state.  It further contends that while Article 3 of the Hague Convention No. IV 
of 1907, which was ratified by Japan, obligates state contracting parties to pay indemnity 
for violations, it does not provide individuals with a right of action. 

(c) Individual Claims Settled by the Peace Treaties 

60.   Japan has also asserted that whatever individual claims the survivors may have had for 
compensation or other reparations, they were fully satisfied and extinguished by peace 
treaties and international agreements reached between Japan and the Allies as well as 
other Asian states following the end of the Second World War.  The position of the 
Japanese government is further that it has diligently fulfilled all its obligations under the 
treaties.27 

61.   Additionally, while denying any legal obligation to provide reparations, the government 
of Japan may assert that it has fulfilled its “moral” obligation through its facilitation of 
and contributions to the Asian Women’s Fund, established in 1995.   

62.   The arguments not disposed of above will be considered in the pertinent sections of the 
Judgement on the Common Indictment and the Application for Restitution and 
Reparations. 

                                                 
26  See Exhibit 219, Chronological list of remarks.   
27  See Exhibit 218-a, p. 2, Postwar responsibilities by Etsuro, Totsuka.   
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J. THE LEGAL AND MORAL BASIS OF THE WOMEN’S INTERNATIONAL WAR CRIMES 

TRIBUNAL 

1. The History of Peoples’ Tribunals 

63.   The Women’s International War Crimes Tribunal is not the first Peoples’ Tribunal – it is 
built upon prior examples, such as the Vietnam War Crimes Tribunals instituted by Lord 
Bertrand Russell in the late 1960s.28 The Russell Tribunal passed a just condemnation 
upon the horrific practices that occurred within Vietnam perpetrated by the governments 
and militaries of the United States of America, South Korea, New Zealand and Australia 
during the Vietnam War.  The leading motivation behind the creation of the Russell 
Tribunal was dissatisfaction with the inadequacies of legal processes within the sovereign 
states to deal with the atrocities of war occurring within Vietnam.  The Tribunal’s 
establishment also was influenced by the European intellectual leadership of Lord 
Bertrand Russell and Jean-Paul Sartre, who were similarly dissatisfied with international 
responses, including the response of the United Nations, to the atrocities.29 

64.   Another example of a Peoples’ Tribunal is the permanent Peoples’ Tribunal established in 
Italy in the 1970s by “private citizens of high moral authority” from a number of 
countries.30  This Tribunal has a continual existence over a number of years and has 
examined a series of alleged violations of international law to which there have been 
inadequate official response, including the Soviet military intervention in Afghanistan, 
that of Indonesia in East Timor, and the Turkish genocide of the Armenians.  Reports are 
published based on the findings of the Tribunal and the application of international law to 
those findings.  The reports provide a valuable alternative source of evidence and 
jurisprudence around contested applications of international law.31 

65.   Peoples’ Tribunals are premised on the understanding that “law is an instrument of civil 
society”32 that does not belong exclusively to governments whether acting alone or in 
conjunction with the states.  Accordingly, where states fail to exercise their obligations to 
ensure justice, civil society33 can and should step in.  As seen in the examples of the 
earlier Tribunals, civil society is not constrained by state boundaries but inspired by 
common shared values that extend across borders.  The Tribunal recalls the words of 

                                                 
28  Against the Crime of Silence:  Proceedings of the International War Crimes Tribunal (John Duffet ed., 1970).  The tribunal 

met in three sessions in 1966-1967 to consider the United States responsibility for war crimes in Vietnam.  An important 
predecessor to this Tribunal was the International Tribunal on Crimes Against Women, held in Brussels, Belgium from 
March 4-8, 1976.  See The Proceedings of the International Tribunal on Crimes Against Women (Diana E.H. Russell and 
Nicole Van de Ven eds., 1976.) 

29  The words of Jean-Paul Sartre in his inaugural statement to the Russell Tribunal in 1967 bear this out:  “That the United 
Nations, considering all the consequences of what had just been achieved, would, by a vote of the General Assembly, have 
consolidated it into a permanent tribunal, empowered to investigate and to judge all accusations of war crimes, even if the 
accused should be one of the countries that had been responsible for the sentencing.”   

30  Richard Falk, The Rights of People (in Particular Indigenous Peoples), in The Rights of Peoples (James Crawford ed., 
1988), p. 28. 

31  Started in June 1979, the Permanent Peoples’ Tribunal is by statute an organ of the Lelio Basso International Foundation;  it 
is historically connected to the Russell Tribunals I and II (opinion tribunals), differing, however, in that its main research is 
in the field of the “law for the rights of peoples”.  The norms of this law are not established by states but by the 
requirements and exigencies of peoples, and the law according to which the Peoples’ Tribunal judge derives from facts and 
the examination of reality, so as to pass “sentences” which strike, in a legal form, those responsible for the violation of such 
rights.  The Permanent Peoples’ Tribunal is permanent and is characterised by the ideological pluralism of the members of 
the jury selected on the basis of their moral, academic, and literary qualities. 

32  Falk, The Rights of People, p. 29. 
33  For what constitutes civil society, see Mutunga, Constitution-Making from the Middle: Civil Society and Transition Politics 

in Kenya, 1992-1997 (1999), Chapter 2. 
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Shridath Ramphal and Ingvar Carlsson, co-chairs of the Commission on Global 
Governance:   

[N]ation-states find themselves less able to deal with the array of issues – 
some old, some new – that face them.  States and their people, wishing to 
control their destinies, find they can only do so only by working together 
with others.  They must secure their future through the commitment to 
common responsibility and shared effort; [what] is also new is the role of 
people and the shift of focus from states to people.  An aspect of this 
change is the growth of international civil society.  These changes call for 
reforms in the modes of international co-operation – the institutions and 
processes of global governance.  The international system that the UN 
Charter put in place needs to be reviewed.  The flaws and inadequacies of 
existing institutions have to be overcome.  There is [a] need to .  .  .  
enabl[e] citizens to exert their democratic influence on global processes.34 

66.   To ignore violative conduct is to invite its repetition and sustain a culture of impunity.  
Such culture exposes the system to corruption and destruction by its own agency.  That a 
Peoples’ Tribunal’s power is limited to exercising moral authority is due to the continued 
grip of the state on the formal institutions of international law.  These institutions are 
beginning to grant non-state actors a limited right of standing, for example through the 
admission of amicus curiae briefs.  The Statute of the International Criminal Court also 
recognises the right of victims to participate in the proceedings.35  Formal international 
legal opportunities are, nonetheless, limited and it is through Peoples’ Tribunals that the 
voices of international civil society can be most strongly heard.   

67.   Legal responses to atrocities have given rise to innovative international and national 
proceedings over the past decade, particularly through international criminal tribunals and 
truth and reconciliation commissions.  Peoples’ Tribunals take their place among these 
responsive processes.  While a Peoples’ Tribunal cannot sentence or order reparations, it 
can make recommendations backed by the weight of its legal findings and its moral 
force.36 

68.   A Peoples’ Tribunal can step in to fill lacunae in international law and to forge new 
ground in the development of international law by creating a “law of peoples” arising 
from principles of humanity and justice.  John Rawls has contrasted traditional 
international law with the “law of peoples”:  

I note the distinction between the law of peoples and the law of nations, or 
international law.  The latter is an existing, or positive, legal order, 
however incomplete it may be in some ways, lacking, for example, an 
effective scheme of sanctions such as normally characterises domestic law.  

                                                 
34  Foreword, Report on Global Governance (1995).   
35  Rome Statute of the International Criminal Court, UN Doc. A/CONF.183/9, 17 July 1998, Article 68(3) (hereinafter ICC 

Statute). 
36  It remains the task of global civil society to ensure that the Judgement of the Tokyo Tribunal 2000 is disseminated and 

implemented.  Civil society in the country of origin and in the countries of the World War II Allies and victims have a 
particular obligation to ensure that pressure is exerted upon the Japanese government to provide reparations.  For example 
there is no reason why Japanese civil society, through mass action and civil disobedience and other forms of advocacy and 
activism, cannot pressure the Japanese to admit the truth and to provide remedies for the “comfort women.” Ultimately, the 
implementation of the judgements of Peoples’ Tribunals rests on civil society and not on national or international 
institutions. 
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The law of peoples, by contrast, is a family of political concepts with 
principles of right, justice, and the common good, that specify the content 
of a liberal conception of justice worked up to extend to and to apply 
international law.37  

69.   While recognising our authority as a Peoples’ Tribunal to fashion the “law of peoples,” 
we nonetheless consider our jurisdiction confined by the law of states as of the time of the 
violations charged herein and as it has evolved with respect to state responsibility.  We do 
so in order to assure that the state of Japan cannot evade the force of our Judgement on 
ground of nullum crimen sine lege or on the non-applicability to it of the legal principles 
expressed here. 

70.   Fresh approaches to international law can go a long way to giving international law 
increased legitimacy, especially in areas where state sovereignty operates to obstruct the 
just condemnation of unjust practices.  The sovereignty of the people of the world, the 
voice of global civil society, is the source of the supreme law because states are not the 
authors of their own power and law.  The essence of the concept of sovereignty is that 
sovereignty comes from the people, not the state, nor an elite class of privileged social 
groups.38  The state must serve the interests of the people.  The Universal Declaration of 
Human Rights and the International Covenant on Civil and Political Rights, for example, 
in their clauses on political participation, assume that sovereignty belongs to the people.39 
Common Article 1 of the ICCPR and the International Covenant on Economic, Social and 
Cultural Rights (ICESCR),40 on the right of all peoples to self-determination, is also based 
on this concept.  Future initiatives will continue the struggle to create and manifest legal 
structures and institutional mechanisms which respond to civil society.  The word “mock 
trial” inaccurately describes the work of the Peoples’ Tribunal, as it is not a fake trial, but 
essentially a real trial without legal force. 

71.   This Peoples’ Tribunal represents a belief that states cannot, through their political 
agreements and settlements, ignore or forgive crimes against humanity committed against 
individuals.  Three characteristics in particular distinguish this Tribunal from its 
predecessors.  First, these proceedings were held in Japan, the country which has 
perpetrated the wrongs charged in the Indictments and the Application for Restitution and 
Reparations.  Second, it is a Women’s Tribunal, a Tribunal specifically established by an 
international committee of women’s groups to redress crimes of sexual violence against 
women.  Third, the Tribunal was established by grassroots organisers from within the 
victimised countries rather than by distinguished persons from outside.  It focuses upon 
crimes of sexual violence and slavery routinely discounted in peace settlements and 
effectively erased from or ignored in the official records.   

72.   The reliance in the earlier Peoples’ Tribunals upon well-known persons from “cultural, 
legal and religious life”41  did not, however, ensure the inclusion of women’s voices 

                                                 
37  J. Rawls, The Law of Peoples, in On Human Rights, The Oxford Amnesty Lectures (Stephen Shute and Susan Hurley eds., 

1994), pp. 50-51.   
38  Liberal and neo-liberal jurists can be the basis of this jurisprudential position.  The discussion of Locke (social contract) and 

Rousseau (general will) is a starting point.  Rawls is yet another source.  See Rawls, The Law of Peoples; Dias 
Jurisprudence (4th ed. 1976) Butterworths, London, pp. 95-96, 98.  In the area of case law, see e.g. Uganda v. Commissioner 
of Prison, Ex Parte Matovu [1966] E.A. 514; State v. Dosso [1958] S.C. Pak. 533. 

39  UDHR, Article 21; ICCPR, Article 25.   
40  ICCPR, Article 1, and ICESCR, Article 1. 
41  Richard Falk, The Rights of People, p. 28. 
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(despite the presence of Simone de Beauvoir as a Judge in the Russell Tribunal).42 In the 
1990s, the social movements for the empowerment of women and for the greater 
promotion and protection of human rights have drawn together and have, through a range 
of initiatives, prompted some changes within national and international structures.43 Such 
initiatives include public hearings on discrimination, crimes of oppression, and violence 
against women, including in armed conflict.  For example, the Vienna World Conference 
on Human Rights and the Beijing Fourth World Conference on Women sought to raise 
awareness of the extent and severity of gender-based violence and other forms of direct 
and indirect discrimination against women.  The Tribunal also notes the proliferation of 
public hearings around the world addressed to violence against women and other 
previously ignored violations.44  In some cases, the public hearing has taken the form of a 
community demand, such as the historic march of Rwandan women calling for justice for 
women before the International Criminal Tribunal for Rwanda (ICTR)45 in the Akayesu 
case.46  This Tribunal goes further in combining consciousness-raising with a formal 
process allocating responsibility for the commission of such offences.  It illustrates the 
value in certain contexts of devising strategies that combine traditional women’s 
organising methodologies – networking, consciousness raising, and alliance building – 
with procedural initiatives that have established legitimacy among states and within civil 
society. 

73.   Taking the above into consideration, we are persuaded by the argument of the Prosecutors 
that sovereignty ultimately resides in the people of each state and territory and therefore 
the region.  The People as holders of this sovereignty have the right to require states to 
adhere, at the least, to their international obligations, particularly those that relate to the 
protection of the individual and concern breaches of international humanitarian law, 
international human rights law, and customary norms of international law.  The Judges 
therefore find that this Tribunal has been given jurisdiction over the proceedings by the 
People of the region. 

74.   The Judges also wish to emphasise from the outset that it has already concluded in its 
Summary of Findings that the Emperor HIROHITO incurs criminal liability for his acts 
or omissions in relation to the “comfort system” as does the state of Japan for failing in its 
responsibilities to remedy this horrendous wrong.  Further, we set forth in this Judgement 
the extensive factual findings and legal analyses underpinning those determinations as 
well as legal findings as to criminal responsibility of the other accused.  The Tribunal also 
issues its factual and legal findings concerning criminal responsibility for the rapes at 

                                                 
42  See Hilary Charlesworth and Christine Chinkin, The Boundaries of International Law: A Feminist Analysis (2000), pp. 90-

93. 
43  Christine Chinkin, Human Rights and the Politics of Representation: Is there a Role for International Law, in The Role of 

Law in International Politics (Michael Byers ed. 2000), p. 131. 
44  For example, see Crimes Against Women: The Proceedings of the International Tribunal (Diana Russell ed. 1976, rep. 

1984); Report on the Public Hearing on Crimes against Women in Recent Wars and Conflicts and the Events Around the 
International Criminal Court in Tokyo from 8-12 December 2000, coordinated by the Women’s Caucus for Gender Justice; 
Charlotte Bunch and Naimh Reilly, Demanding Accountability, The Global Campaign and Vienna Tribunal for Women’s 
Human Rights (Center for Women’s Global Leadership, 1994); World Conference on Human Rights, Vienna Declaration 
and Programme of Action, UN Doc A/CONF.157/23 of 12 July 1993; Fourth World Conference on Women, Beijing 
Declaration and Platform for Action, UN Doc A/CONF.177/20 of 17 October 1995. 

45  International Criminal Tribunal for the Prosecution of Persons Responsible for Genocide and Other Serious Violations of 
International Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citizens responsible for genocide and 
other such violations committed in the territory of neighbouring States, between 1 January 1994 and 31 December 1994, SC 
Res. 955, annex, UN SCOR, 49th Sess., Res. & Dec., at 15, UN Doc S/INF/50 annex (1994) [ICTR Statute or Rwanda 
Statute]. 

46  Prosecutor v. Jean-Paul Akayesu, Judgement, ICTR-96-4-T, 2 Sept. 1998, T. Ch. I (Akayesu Trial Chamber Judgement). 
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Mapanique.  We note with extreme dismay, however, that notwithstanding the 
condemnation of the “comfort system” by several United Nations Rapporteurs and the 
acceptance of their reports by the political bodies of the United Nations, numerous cases 
brought by survivors of the “comfort system” against the state of Japan have been 
dismissed, often summarily, in formal legal proceedings brought in Japan, the US, and 
elsewhere.  It is our hope that the determinations of this Tribunal will not provide the 
former “comfort women” with the only form of redress they ever receive, particularly in 
light of their advancing years; but rather that the force of the Judgement of this Peoples’ 
Tribunal will finally persuade the state of Japan, the Allies, and the international 
community at large to fulfil their respective responsibilities to ensure the long and 
painfully overdue legal recognition of wrongdoing and provision of full remedies to the 
survivors and to those who claim on behalf of women who did not survive the atrocities. 

2. The Multilateral Nature of International Human Rights Law:  Obligations 
Owed Erga Omnes 

75.   The Tribunal considers that certain breaches of international law are of concern not only 
to the victim state but also to the broader international community.  We take into account 
the views of the International Court of Justice (ICJ) in the Barcelona Traction case.  The 
ICJ drew an essential distinction between “obligations of a state towards the international 
community as a whole, and those rising vis-à-vis another State in the field of diplomatic 
protection.” The Court noted:  “By their very nature the former are the concern of all 
States….[A]ll States can be held to have a legal interest in their protection; they are 
obligations erga omnes.”47  Even if the creation of such obligations is an essentially 
bilateral matter, the violation of those obligations is not.  All states (and peoples) have an 
interest in the enforcement of obligations erga omnes.   

76.   Commentators suggest that public international law demands the enforcement of state 
obligations erga omnes in the same way that a municipal community demands regulation 
through a core structure of public or criminal law in addition to private contracts 
operating between individual members of the community. 48  Thus, in this example, 
individuals may be regarded as free to control and dispose of their own interests in the 
system, but have no right to control or dispose of the community interest.  In the 
international context, it is permissible for a victim state to waive a right to reparation for 
its injury, but not to release the actor from the obligation to obey the law as to individuals.  
In essence, a victim state may excuse, but not exculpate.  Accordingly, other states may 
respond to internationally wrongful acts under international law that give rise to 
obligations erga omnes, for example crimes against humanity, as well as address the 
continuing failure to accept responsibility for the commission of such crimes. 

77.   This reasoning flows from the establishment of the Nuremburg Tribunal and the IMTFE.  
The Allies asserted jurisdiction on behalf of all the victim states and individuals affected 
by crimes committed during the Second World War in Europe and in the Asia-Pacific 
region.  This Tribunal’s findings regarding the application of the Peace Treaties signed by 
Japan after the Asia-Pacific Wars are centrally related to the precedent established in 
these earlier fora and shall be discussed later in the Judgement. 

                                                 
47  Barcelona Traction, 1970 ICJ Rep at 32. 
48  See e.g. Vaughan Lowe, Precluding Wrongfulness or Responsibility:  A Plea for Excuses, European Journal International 

Law (1999), pp. 405-411. 
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78.   The concept of obligations erga omnes has widened to encompass not only the notion of 
accountability of states to other states, but also accountability of all international actors to 
individuals, international civil society, and states alike.  This, in fact, is reflected in the 
United Nations Charter, which refers to “We the Peoples.”  In this communitarian view of 
international law, “[m]embership of [the international] community and subjection to at 
least, its basic norms cannot be understood as an optional matter hinging on anterior 
expressions of state volition.”49 

79.   The Draft Articles on State Responsibility 2000 provisionally adopted by the 
International Law Commission’s Drafting Committee reflect a similar approach and 
explicitly state: 

The obligations of the responsible State … may be owed to another State, 
to several States, or to the international community as a whole, depending 
on the character and content of the international obligation and on the 
circumstances of the breach, and irrespective of whether a State is the 
ultimate beneficiary of the obligation.50 

80.   In addition to holding states accountable, all states clearly have an interest in ensuring 
that international crimes, particularly those as egregious as crimes against humanity, are 
redressed.  Certain international crimes, including slavery, are considered so heinous and 
so threatening to international peace and security that the crimes – and their individual 
perpetrators – are subject to universal jurisdiction.  This means that any state may 
prosecute alleged individual violators, regardless of where the crime was committed or 
against whom it was committed.51   Individual or superior criminal responsibility are 
separate from state responsibility, and universal jurisdiction over certain international 
crimes – including war crimes and crimes against humanity – is applicable to individuals.  
Many of the post World War II war crimes trials held in Europe were explicitly based on 
universal jurisdiction.52 

K. THE TOKYO TRIBUNAL AS A CONTINUATION OF THE IMTFE  

81.   In adjudging the Common Indictment, this Tribunal sits as if it were a reopening or 
continuation of the IMTFE and the subsidiary trials held in the Asia-Pacific.  This is 
justified because those tribunals did not charge or adjudicate the responsibility of the 
accused herein for war crimes or crimes against humanity with regard to the “comfort 
system” or the mass rapes committed in Mapanique.  As to those accused who were tried 
by the post-war Tribunals, this Tribunal will treat these proceedings as an extension of 
their trial.   

82.   Accordingly, we shall heed the Charter of the IMTFE insofar as it is relevant to the 
current proceedings and we note its jurisdictional authority as follows: 

Article 5.  Jurisdiction Over Persons and Offenses:  The Tribunal shall 
have the power to try and punish Far Eastern war criminals who as 

                                                 
49  John Tasioulas, In defence of relative normativity:  communitarian values and the Nicaragua case, 16 Oxford Journal of 

Legal Studies (1995), p. 85. 
50  Draft Articles on State Responsibility 2000, UN Doc. A/CN.4/L.600, 11 August 2000 (hereinafter Draft Articles 2000) 

Article 34(1). 
51  Slavery Convention, signed in Geneva 25 September 1926, 46 Stat. 2183, 60 L.N.T.S. 253, Article 5. 
52  See discussion in Law Reports of Trials of War Criminals, Vol XV, pp. 23-48. 
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individuals or as members of organisations are charged with offenses, 
which include Crimes Against Peace.  The following acts, or any of them, 
are crimes coming within the jurisdiction of the Tribunal for which there 
shall be individual responsibility. 

Crimes Against Peace…; 

Conventional War Crimes: Namely, violations of the law or customs of 
war.  Such violations shall include, but not be limited to, murder, ill-
treatment or deportation to slave labour or for any other purpose of civilian 
population of or in occupied territory; 

Crimes Against Humanity: Namely, murder, extermination, enslavement, 
deportation, and other inhumane acts committed before or during the war, 
or persecutions on political or racial grounds in execution of or in 
connection with any crime within the jurisdiction of the Tribunal, whether 
or not in violation of the domestic law of the country where perpetrated.  
Leaders, organisers, instigators and accomplices participating in the 
formulation or execution of a common plan or conspiracy to commit any 
of the foregoing crimes are responsible for all acts performed by any 
person in execution of such plan. 

Article 6.  Responsibility of Accused:  Neither the official position, at any 
time, of an accused, nor the fact that an accused acted pursuant to order of 
his government or of a superior shall, of itself, be sufficient to free such 
accused from responsibility for any crime with which he is charged, but 
such circumstances may be considered in mitigation of punishment if the 
Tribunal determines that justice so requires.53 

83.   As an extension or continuation of the IMTFE proceedings, it is appropriate to consider 
the evidence before, and findings of, the IMTFE where applicable.  The record and 
Judgement of the IMTFE contain findings of fact regarding matters relating to certain 
issues raised in the present case.  We note, for example, that the IMTFE found that 
“torture, murder, rape and other cruelties of the most inhumane and barbarous character 
were freely practiced by the Japanese army and navy.”54  On the basis of the evidence 
before it, the IMTFE found that the “atrocities committed in all theatres of war [were] on 
a scale so vast, yet following so common a pattern in all theatres, that only one conclusion 
is possible – the atrocities were either secretly ordered or willfully permitted by the 
Japanese Government or individual members thereof and by the leaders of the armed 
forces.”55  This Judgement will incorporate and draw upon these findings. 

L. THE INAPPLICABILITY OF AMNESTY 

84.   This Tribunal finds that there are no amnesties that apply to the adjudication of the 
Common Indictment before this Tribunal.  First, as a Peoples’ Tribunal, our Court is not 
bound by the agreements of states, certainly not by agreements resulting in impunity for 
international crimes.  Furthermore, on signing the Treaty of Peace in San Francisco on 8 

                                                 
53  IMTFE Charter, Article 5 (emphasis added). 
54  IMTFE Judgement (Roling), p. 385. 
55  IMTFE Judgement (Roling), p. 385. 
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September 1951, 56  the state of Japan “accepted the judgements of the International 
Military Tribunal for the Far East and of other allied war crimes courts both within and 
outside of Japan.”57  On this basis, Japan consented to both the jurisdiction and Judgement 
of the IMTFE.  Due to the fact that our jurisdiction to consider the Common Indictment 
before us is likewise based on international law existing at the time the crimes were 
committed and involves charges that should have been prosecuted in 1946, we consider 
that there is no amnesty which limits our jurisdiction from considering these issues as a 
matter of international law. 

                                                 
56  San Francisco Treaty of Peace, 136 UNTS 45, p. 47.   
57  San Francisco Treaty of Peace, Article 11.  


