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PART III – APPLICABLE LAW  

A. PRELIMINARY LEGAL ISSUES 

476.   In the sections below, we first consider the principles of criminal law essential to 
understanding the nature and fairness of this proceeding, namely non-retroactivity, due 
process, statute of limitations, double jeopardy, and head of state immunity.  We then 
consider the substantive crimes of rape and sexual slavery as crimes against humanity, 
and the applicable concepts of criminal responsibility analysing the law as it existed at the 
time the crimes charged in the Common Indictment were committed.   

1. Principles of Criminal Law 

(a) The Principle of Legality:  Nullum Crimen Sine Lege   

477.   It is a fundamental principle of criminal law that no one shall be prosecuted for acts that 
were not recognised as crimes at the time the acts were committed. The underlying 
concept of nullum crimen sine lege – no crime without law – serves as a core principle of 
legal systems worldwide. 

478.   As noted previously, this Tribunal sits as if it were an extension or reopening of the 
proceedings before the IMTFE as a result of the IMTFE’s failure to consider the system 
of sexual slavery established and maintained by the Japanese government and military.  In 
order to avoid violating the principle of nullum crimen sine lege, the Judges will 
adjudicate the criminal responsibility of the accused in accordance with the law as it 
existed at the time the acts occurred.    

479.   The Preamble to the Charter of the Tribunal is consistent with this principle in calling 
upon the Tribunal “to render its judgements respecting responsibility for commission of 
crimes against women in light of the principles of law, human conscience, humanity and 
gender justice that were an integral part of international law at the time and that should 
have been applied by the International Military Tribunal for the Far East.” 297  In 
determining criminal culpability of individual accused, particular weight will be given to 
the antecedents to and decisions of the post-World War II Tribunals. We will refer to 
more recent legal developments for the purpose of confirming or explaining earlier 
interpretations of the law but, in conformity with the principle of legality, we will not 
apply them to adjudicate the crimes when they represent a more recent or progressive 
evolution in the law.   

480.   The Tribunal must examine whether the conduct charged – namely, rape and sexual 
slavery as crimes against humanity – constituted a crime for which the accused could 
have been tried in 1946 by the IMTFE and incurred criminal responsibility as an 
individual or superior for that conduct.  

481.   It is also necessary to examine state responsibility to determine whether the crimes can be 
attributable to Japan and, if so, to determine the appropriate remedies.  In gauging state 
responsibility of the government of Japan, it is appropriate to apply evolving legal norms 
to continuing violations.  Hence, where the failure to prosecute wrongdoers and to repair 
the injuries inflicted causes ongoing and progressive harm to the survivors and their 
families and to heirs of those who have not survived, the violation is a continuing one and 

                                                 
297  Charter, Preamble, para. 14. 
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the Tribunal can apply the most recent developments of international law to determine the 
scope of state responsibility and to ascertain the most appropriate remedy. 

(b) Due Process 

482.   The Tribunal considers the argument that adjudicating the charges against the accused in 
absentia constitutes a violation of their due process rights.  The right of accused persons 
to defend themselves in criminal proceedings is essential and one of the bulwarks of 
freedom.  It flows from the principle that individuals shall not be deprived of life, liberty, 
or property except through due process of law and in accordance with fair procedures 
which permit them to defend themselves through all appropriate legal measures. 

483.   The Judges note that due process constitutes an obligation of the state and of those that 
wield legal authority; members of civil society have no legal powers and thus no 
correlative legal duty to provide due process to those they accuse.  Nonetheless, given the 
judicial form of this civil society initiative, the Judges examine to what degree it is 
desirable and feasible for this Peoples’ Tribunal to afford due process measures. 

484.   The extent of due process rights is contingent on the potential prejudice to the individual 
whose rights are affected.  This is a Peoples’ Tribunal that has no power to impose any 
criminal sanctions or civil penalties on the accused, nor any power to compel testimony 
or production of evidence.  It cannot punish the accused, all of whom are deceased,298 nor 
does it have any power to force the accused, their heirs, or the state of Japan to provide 
reparations to the victims or those entitled to make claims on their behalf.  This Tribunal 
can only make findings of fact and law, issue verdicts in the form of declarations, and 
make recommendations to encourage or influence the state of Japan to provide 
appropriate remedies.  The Tribunal has no legal or binding power to enforce any 
determinations rendered in this Judgement.    

485.   The Tribunal’s Judgement does, however, carry significant moral force.  It can serve to 
expose the acts or omissions of the accused to the court of public opinion and thereby, at 
least, subject the accused to shame.299 In this way, the Tribunal is similar to the work of 
scholars and historians, case studies, human rights reports, symposiums, documentary 
films and other civil society initiatives that publicise historical facts in the absence of any 
official judicial or legal process. Such indirect prejudice to the reputation of accused as 
may arise from this civil society initiative does not warrant recognising the same due 
process rights as should be afforded during an official or even unofficial criminal 
proceeding affecting solely reputation.  Here, those who wish to represent the accused 
have the right to contest their responsibility before the public, just as the prosecutors, 
survivors, and experts have the right to assert and attempt to prove their guilt. 

486.   In sum, the Judges find that no due process rights of the accused have been violated by 
proceeding in their absence or, since they are deceased, in the absence of their 
representatives. The time and resources available to this Tribunal placed severe time 
limitations on the prosecution teams, and the state of Japan was offered a limited but, 

                                                 
298  The following accused in this Tribunal received death sentences by the IMTFE:  ITAGAKI Seichiro, MATSUI Iwane, and 

TOJO Hideki; HATA Shunroku and UMEZU Yoshijiro were sentenced to imprisonment for life.  YAMASHITA was tried 
in a US Military Court and sentenced to death.  Each of these trials and convictions was for crimes separate than for what 
they are accused of in the Peoples’ Tribunal. 

299  See, e.g. Takuya Asakura, Nonbinding Tribunal Can Only Sentence the Nation to Shame, Japan Times, December 9, 2000, 
p. 2. 
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under the circumstances, reasonable amount of time to register its contest to the 
proceedings on its own behalf and on behalf of the individuals accused. Regrettably, 
Japan made no response. 

487.   Nonetheless, in an effort to consider the potential defence positions of the accused and the 
state of Japan, the Judges invited amicus curiae or “friend of the court” submissions to 
bring before this Tribunal the anticipated arguments of the defence. The Judges have also 
identified additional potential arguments from records available to us. We deem it 
important to consider the arguments of the accused and the state of Japan, not because 
due process compels it, but because it lends balance to our consideration of the issues and 
affects the force and accuracy of the Judgement. 

488.   Japan might further argue as a due process matter that too much time has passed since the 
occurrence of the crimes charged to make fair proceedings possible. However, this 
argument is without merit.  As with the exposure of criminal conduct many years after the 
occurrence of the crime, and sometimes even after the alleged perpetrator has died, it is 
both lawful and constructive to determine responsibility for criminal activity.  Indeed, in 
this process, more due process consideration is afforded to the accused than would likely 
be present in, for example, a historical text or a news report exposing the crimes and 
naming the perpetrators.   

489.   The Judges recognise that in some respects, the IMTFE procedures were inadequate and 
would not satisfy current international due process standards, although, at the time, the 
procedures utilised there were far better than the customary practice of summarily 
executing defeated foes considered responsible for wartime atrocities.  While it is 
appropriate in this proceeding, based as it is on l945 law, to adopt the findings of the 
IMTFE - and, beyond that, we find them warranted by the evidence there presented - we 
nonetheless caution against seeing the previous post-war military trials or this Tribunal as 
a legitimation of proposals to evade due process requirements by utilising military 
tribunals equipped with power to consider secret evidence, conduct secret proceedings, or 
lower the beyond reasonable doubt threshold.  The progress of the world community in 
recognising fundamental guarantees of due process as an essential part of the rule of law 
must not be sacrificed. 

490.   Finally, the Judges consider that had the Allied powers included charges covering the 
system of sexual slavery or the rapes at Mapanique in the original indictment before the 
IMTFE, that Tribunal would have afforded greater due process to the accused than here.  
Undoubtedly, bringing the appropriate charges for these crimes in 1946 would have made 
more thorough fact-finding possible, notwithstanding the destruction of documents by 
Japan.  Not only is it likely that the prior Tribunal would have had greater access to 
information from the Allied prosecution and from survivors or other witnesses than is 
available to us now some 55-65 years later, but the accused would also have had an 
opportunity to respond and to present their defences.  But as the charges were not 
formally brought before the IMTFE, the responsibility now falls to this Tribunal to 
adjudicate them. This it strives to do despite the obstacles that delay imposes upon both 
the prosecution and the defence.   

(c) Statute of Limitations 

491.   The state of Japan has contended that all judicial initiatives concerning the activities of 
the Japanese military during World War II are now time-barred by a statute of limitations. 
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This argument has been put forward by the Japanese government in other contexts to 
support its position that it has no legal obligation to pay reparations to the victims.  It 
must also be considered whether the charges in the Common Indictment against the 
accused can be adjudicated or whether it is too late to bring a claim. 

492.   With regard to criminal culpability of the accused, a statute of limitations is a non-issue 
considering that this Tribunal functions as if it were sitting in l946.  Further, Article 6 of 
the Charter stipulates: “The crimes within the jurisdiction of the Tribunal shall not be 
subject to any statute of limitations.”  This provision is consistent with international law.  
The egregiousness of such offences, which threaten the peace and security of 
humankind,300 led the U.N. General Assembly to adopt in 1968 the Convention on the 
Non-Applicability of Statutory Limitations to War Crimes and Crimes Against Humanity.  
That Convention declared that there is no requirement that prosecution of crimes against 
humanity be brought within a specified period of time.301 The Convention, reflective of 
established principles of international law, notes in its Preamble that none of the 
declarations, instruments, or conventions relating to the prosecution and punishment of 
war crimes and crimes against humanity allow for a limitation period.302   

493.   As discussed herein, in regard to the Application for Restitution and Reparations filed in 
this case, the principle against limiting the time to seek relief for war crimes and crimes 
against humanity applies with equal force to the right to reparations as a result of the 
original criminal conduct.303  Moreover, the fact that the failure to repair the original 
violations constitutes a continuing one negates any question of time limits.    

494.   The Judges find that there is no statute of limitations that bars this Tribunal from 
considering the allegations contained in the Common Indictment. 

(d) Double Jeopardy – Non Bis in Idem 

495.   The Judges note the argument that those accused who have already been tried for crimes 
against humanity committed during World War II would be subjected to double jeopardy 
if they were tried in the Peoples’ Tribunal.  We find this claim to be without merit. First, 
we do not consider that a defence of double jeopardy lies because this Tribunal functions 
as an extension of the prior IMTFE trial and other post war trials and, as to the accused 
previously tried, as a reopening of their cases. Thus, there is no bar to considering 
evidence previously deduced as pertinent to these proceedings since the prior proceedings 
are incorporated herein.  Second, the Common Indictment charges rape and sexual 
slavery as crimes against humanity.  While there were allegations of certain instances of 

                                                 
300  See ICC Statute (preamble and art 5) stating that genocide, war crimes, and crimes against humanity are “the most serious 

crimes of concern to the international community as a whole.”  Rape and sexual slavery are among the crimes listed as 
constituting war crimes and crimes against humanity.  

301 Art. I(b) states that no statutory limitation shall apply to crimes against humanity.  Convention on the Non-Applicability of 
Statutory Limitations to War Crimes and Crimes Against Humanity, GA Res. 2391 (XXIII), annex, 23 UN GAOR Supp. 
(No. 18) at 40, UN Doc A/7218, 26 Nov. 1968.  Entered into force 11 Nov. 1970. 

302  In addition, domestic war crimes legislation has been passed in a number of states, such as the United Kingdom, Canada, 
Germany, and Australia, with the result that domestic courts have continued to convict Nazi war criminals for international 
crimes committed more than 50 years ago during World War II.  See, e.g., Canada’s Crimes against Humanity and War 
Crimes Act, 2000, c. 24. 

303  As expressed by Mr. Louis Joinet, the Special Rapporteur of the Sub-Commission on impunity of perpetrators of violations 
of civil and political rights, “[p]rescription is without effect in the cases of serious crimes under international law.”  Further, 
he added that a statute of limitations “cannot run in respect of any violation while no effective remedy is available.”  
Revised Final Report on the Question of the Impunity of Perpetrators of Human Rights Violations (civil and political) by 
Mr. Joinet pursuant to Sub-Commission decision 1996/119, E/CN.4/Sub.2/1997/20/Rev.1, 2 October 1997, para. 31.   
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rape and sexual violence charged in the IMTFE Indictment, there are legally significant 
differences that prevent double jeopardy from arising here.  The IMTFE Indictment 
contained no charges covering either the “comfort system” or the rapes at Mapanique.  
Further, the fact that some instances of rape or forced prostitution were cited in the 
IMTFE Judgement would not preclude a subsequent court from trying similar conduct 
committed against different victims or at different times and places.304 In other words, the 
crimes charged in this Common Indictment clearly did not form the underlying basis for 
the sex crimes covered in the IMTFE Judgement.  

496.   In sum, the Prosecutors have argued that the charges brought are against those who could 
have been and should have been indicted by the IMTFE in 1946 for crimes of rape and 
sexual slavery as crimes against humanity.  While some of those accused herein were in 
fact indicted, tried, and convicted (or acquitted as to some charges) in the IMTFE or in 
other post-World War II trials, they were not tried for the sexual violence alleged in the 
Common Indictment, in particular the system of sexual slavery or the rapes at Mapanique.   

(e) Head of State/Official Immunity 

497.   We next turn to the claim that heads of states and other high-ranking officials enjoy 
absolute immunity from prosecution for crimes committed while acting in an official 
capacity.  Article 5(1) of this Tribunal’s Charter, which is consistent with language in 
other recent international criminal tribunal charters,305 states:   

The official position of any accused person, whether as the Emperor, the 
Head of the State or Government, a military commander or a responsible 
government official shall not relieve such person of criminal responsibility, 
nor mitigate punishment. 

498.   The exceptional seriousness of crimes against humanity negates any argument that 
official status - whether head of state or otherwise - immunises a person from prosecution. 
Historically, states developed diplomatic immunity in order to facilitate relations between 
states.  In essence, states designed the doctrine to prevent one state from challenging the 
official actions carried out by another state’s leaders, as this was seen as not only an 
interference with state sovereignty but also an impediment to the efficient and effective 
functioning of intergovernmental relations. 

                                                 
304  Because criminal prosecution under international law is a rare occurrence, the concept of double jeopardy in the 

international crimes context has not been well-developed.  We refer therefore to Article 20.1 of the Rome Statute of the 
International Criminal Court which stipulates that no person shall be “tried before the Court for conduct which formed the 
basis of crimes for which the person has been convicted by the Court.”  We understand the term “conduct” in this context to 
refer to specific forms and incidents of illegal conduct and not any and all illegal conduct that might conceivably have been 
tried.  Thus, for example, if an accused is convicted of crimes against humanity consisting of murder, but not of rape, or if 
there was no evidence of rape submitted as an underlying basis for a conviction on inhumane treatment, the Judges do not 
consider that the accused person has been previously tried and convicted for the conduct of rape.  Likewise, if an accused 
has been convicted or acquitted of crimes against humanity consisting of rape in one defined context, for example, the Rape 
at Nanking, but not for rape against different victims or occurring at a different time or place, the double jeopardy bar 
would not preclude a subsequent charge of rape. In other words, simply because “crimes against humanity” is charged in 
one context does not require that a second charge of crimes against humanity be barred by the rule against double jeopardy.  
Otherwise one charge of crimes against humanity could result in insulating other egregious conduct from prosecution.  Thus, 
as discussed infra, the fact that the IMTFE Judgement mentions that women were forced into prostitution under HATA’s 
command – which could be considered to be a reference to the “comfort system” – would not operate to bar subsequent 
prosecution for his responsibility for such conduct when it does not form the underlying basis for crimes for which he has 
already been tried. 

305  See ICTY Statute, art. 7(2); ICTR Statute, art. 6(2), providing: “The official position of any accused person, whether as 
Head of State or Government or as a responsible Government official, shall not relieve such person of criminal 
responsibility nor mitigate punishment.”  



114 

Women’s International War Crimes Tribunal 04 December 2001 

499.   The Treaty of Versailles of 28 June 1919 recognised as a general principle of 
international law that immunities granted to heads of states are limited and not absolute, 
especially when international crimes are involved.  In Article 227 of that Treaty, the 
Allied and Associated Powers publicly accused William II of Hohenzollern, formerly the 
German Emperor, of “a supreme offence against international morality and the sanctity of 
treaties” and recommended the establishment of a special tribunal to try the former head 
of state.306  Article 227 was based on the Report presented to the 1919 Preliminary Peace 
Conference by a commission of 15 leading international law scholars. The Report, noting 
the grave crimes committed, including murder, rape, and torture, stated:  

[I]n the hierarchy of persons in authority, there is no reason why rank, 
however exalted, should in any circumstances protect the holder of it from 
responsibility when that responsibility has been established before a 
properly constituted tribunal. This extends even to the case of heads of 
states. An argument has been raised to the contrary based upon the alleged 
immunity, and in particular the alleged inviolability, of a sovereign of a 
state. But this privilege, where it is recognised, is one of practical 
expedience in municipal law, and is not fundamental. However, even if, in 
some countries, a sovereign is exempt from being prosecuted in a national 
court of his own country the position from an international point of view is 
quite different. . . . If the immunity of a sovereign is claimed to extend 
beyond the limits above stated, it would involve laying down the principle 
that the greatest outrages against the laws and customs of war and the laws 
of humanity, if proved against him, could in no circumstances be punished. 
Such a conclusion would shock the conscience of civilised mankind.307 

500.   The Charters of the Nuremberg Tribunal and the IMTFE authorised the Tribunals to 
prosecute persons acting in an official capacity.  Article 6 of the Tokyo Charter and 
Article 7 of the Nuremberg Charter explicitly denied immunity to state actors, regardless 
of their position as head of state or otherwise.  In specifying that holding an “official 
position” as a government official or other superior does not free an accused from a crime 
within the jurisdiction of the Tribunal, the Tokyo and Nuremberg Charters provide: 

Neither the official position, at any time, of an accused, nor the fact that an 
accused acted pursuant to order of his government or of a superiors shall, 
of itself, be sufficient to free such accused from responsibility for any 
crimes with which he is charged, but such circumstances may be 
considered in mitigation of punishment if the Tribunal determines that 
justice so requires. 

501.   The Nuremberg Judgement held that the doctrine of sovereign immunity does not apply 
to responsibility for international crimes: 

It was submitted that . . . where the act in question is an act of State, those 
who carry it out are not personally responsible, but are protected by the 
doctrine of the sovereignty of the State. In the opinion of the Tribunal, 
[this contention] must be rejected. . . . The principle of international law, 

                                                 
306  The Treaty of Versailles, adopted on 28 June 1919, Article 227. 
307  Commission on the Responsibility of the Authors of the War and on Enforcement of Penalties, 29 March 1919, Carnegie 

Endowment for International Peace, Division of International Law, Pamphlet No. 32, reprinted in 14 Am. J. Int’l L. (1920) 
(Supp.), pp. 95, 116. 
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which under certain circumstances, protects the representative of a state, 
cannot be applied to acts which are condemned as criminal by 
international law. The authors of these acts cannot shelter themselves 
behind their official position in order to be freed from punishment in 
appropriate proceedings.308 

502.   More specifically, the Nuremberg Tribunal made clear that sovereign immunity of the 
state did not apply when the state authorised acts, such as crimes against humanity, which 
were “outside its competence under international law”: 

[T]he very essence of the Charter is that individuals have international 
duties which transcend the national obligations of obedience imposed by 
the individual State. He who violates the laws of war cannot obtain 
immunity while acting in pursuance of the authority of the State if the 
State in authorizing action moves outside its competence under 
international law.309   

503.   In denying head of state immunity, the Nuremberg Tribunal found that Karl Doenitz, as 
head of state of Germany from 1 to 9 May 1945, was “active in waging aggressive war,” 
in part based on his order to the Wehrmacht to continue the war in the East.  He was 
convicted of Crimes Against Peace and sentenced to 10 years’ imprisonment.310 

504.   The IMTFE did not have occasion to consider this issue as the Emperor of Japan was not 
charged by the IMTFE Prosecutors.  The decision not to prosecute Emperor HIROHITO 
was not, however, based on the belief that he was immune under international law as a 
head of state.  Rather, it was a political decision made by the Allies and “the good grace 
of General Douglas MacArthur,” who was the Supreme Allied Commander and the 
architect of the IMTFE Charter.311 

505.   The Tokyo and Nuremberg Charters and the jurisprudence of these Tribunals, which deny 
head of state immunity, reflect international law as it existed in l946. 

506.   More recent developments in international law affirm the principle that crimes against 
humanity are ultra vires: they are beyond any conceivable definition of a head of states’ 
or other public officials’ legitimate powers.  As such, they do not form part of the official 
functions that the immunity doctrine is designed to protect.312   Indeed, the Kunarac 
Judgement considers acting in an official capacity to be an aggravating factor, not a 
mitigating factor or a defence, “because the official illegitimately used and abused a 
power which was conferred upon him or her for legitimate purposes.”313   

                                                 
308  IMTFE Judgement (Roling), pp. 41-42. 
309  IMTFE Judgement (Roling), p. 42. 
310  IMTFE Judgement (Roling), pp. 110, 131. 
311  Bassiouni, Crimes against Humanity, p. 466; see also the view of B.V.A. Röling, one of the judges of the IMTFE, that the 

decision not to prosecute the Emperor was the result of a political, rather than a legal, decision by the American President, 
contrary to the wishes of Australia and the Soviet Union. Roling & Cassese, The Tokyo Trial and Beyond (1994) 
(paperback edition), p. 40.   

312  See “Universal Jurisdiction and Absence of Immunity for Crimes Against Humanity”, Amnesty International, AI-index: 
EUR 45/001/1999-01/01/1999, on their website www.aiusa.org.  See also dissent by Judge Patricia Wald on the ultra vires 
doctrine in the context of sovereign immunity, in Princz, 26 F.3d at 1180. 

313  Kunarac Trial Chamber Judgement, para. 494.  Note that while the IMT and IMTFE Charters did allow the Tribunals to 
consider acting in an official capacity in mitigation of punishment, the ICTY and ICTR Statutes prevent it from being 
considered as a mitigating factor.  See IMTFE Charter, art. 6; IMT Charter, art. 7; ICTY Statute, art. 7; ICTR Statute, art. 6. 
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507.   Despite this precedent, the amicus curiae contends that this Tribunal has no power to try 
Emperor HIROHITO because Article 3 of the Meiji Constitution, the Japanese 
Constitution at the time of the Second World War, placed him above the law. 314   
However, domestic law cannot create an immunity from responsibility under international 
law.  Indeed, giving validity to such claims would undermine the legitimacy and the 
effective enforcement of international law. 

508.   The Judges find that no head of state immunity exists on behalf of Emperor HIROHITO 
that would relieve him of responsibility incurred for crimes against humanity.  

B. THE SUBSTANTIVE CRIMES CHARGED:  
RAPE AND SEXUAL SLAVERY AS CRIMES AGAINST HUMANITY 

1. Introduction 

509.   Here we consider the legality of the substantive charges in light of the applicable law 
during the period l937-1945 and whether the acts constituting those crimes have been 
proven before this Tribunal.  Counts 1-2 of the Common Indictment charge Emperor 
HIROHITO and eight other high-ranking Japanese military and political officials with 
responsibility for “crimes against humanity” consisting of rape and sexual slavery of the 
“comfort women.”  Count 3 charges Emperor HIROHITO and General YAMASHITA 
Tomoyuki with responsibility for “mass rape” of women at Mapanique (Count 3).315  
These charges are based on Article 2(1) of this Tribunal’s Charter which provides: 

The Tribunal shall have jurisdiction over crimes committed against women 
as war crimes, crimes against humanity and other crimes under 
international law.  These crimes include, but are not limited to the 
following acts:  sexual slavery, rape and other forms of sexual violence, 
enslavement, torture, deportation, persecution, murder, and extermination. 

510.   Below, we examine whether prosecution for “crimes against humanity” satisfied the 
principle of legality under international law at the time the offences occurred and identify 
the threshold criteria that transformed common crimes or war crimes into crimes against 
humanity. Next, we consider whether rape and sexual slavery were cognizable crimes 
under international law at the applicable time, and then examine whether the Prosecutors 
have proven that the specific acts charged – sexual slavery and rape – constituted crimes 
against humanity. 316  Then we address whether the accused can be held criminally 
responsible for such crimes. 

                                                 
314  The Constitution of the Empire of Japan, Exhibit 199.  The Emperor’s political powers were independent from and superior 

to the legislative, judicial and administrative powers of the Japanese government.  In addition, he ruled Japan and the 
Japanese people by divine provenance.  Article 3 of the Constitution.   

315  See Common Indictment of the Women’s International War Crimes Tribunal for the Trial of Japanese Military Sexual 
Slavery, December 2000. 

316  The Prosecutors’ Application for Restitution and Reparations also requires this Tribunal to determine the responsibility of 
the state of Japan for these crimes and for the continuing violations in relation thereto. 
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2. Crimes Against Humanity: 
Principle of Legality and Threshold Conditions 

(a) Origins of Crimes Against Humanity and Development in International 
Law Prior to 1937 

511.   Our initial task is to determine whether crimes against humanity represented a concept 
that was sufficiently established as a matter of international law from l937-1945 to satisfy 
the requirements of legality or nullum crimen sine lege.   As noted previously, if the 
accused had been willing to present a defence, they might argue that the crime was not 
established and that, therefore, the Common Indictment should be dismissed so as to 
avoid holding the defendants responsible for acts which were not criminal at the time they 
were committed.  

512.   The Tribunal notes that the state of Japan “accept[ed] the judgements of the International 
Military Tribunal for the Far East and of other Allied War Crimes Courts both within and 
outside of Japan” in the Treaty of Peace with Japan, signed at San Francisco on 8 
September 1951 (the “San Francisco Peace Treaty”).317 On this basis, Japan consented to 
both the jurisdiction of the IMTFE and its Judgement. The crimes of rape and sexual 
slavery as crimes against humanity were properly within the jurisdiction of the IMTFE.  
Given that this Tribunal is an extension or reopening of the IMTFE proceedings, Japan’s 
consent in the San Francisco Peace Treaty applies to this Tribunal as well. Still, we 
consider it our obligation to determine whether charging these crimes is also consistent 
with the principle of nullum crimen sine lege. 

513.   The term “crimes against humanity” was incorporated in Article 6(c) of the Nuremberg 
Charter, appended to the Allied London Agreement of August 8, 1945 and later in the 
IMTFE Charter.318 We have considered the criticism of prosecuting this crime in the post-
war Tribunals.319 After reviewing the antecedents of this crime in the post-war Tribunal 
Charters as well as in their Judgements, and having the benefit of the subsequent practice 
of states as well as opinions of jurists who have largely confirmed the earlier Judgements, 
the Judges find that prosecution for crimes against humanity did not then and does not 
here violate the principle of nullum crimen sine lege.   

(b) Precedents for the Concept of Crimes Against Humanity 

514.   It is beyond dispute that acts constituting crimes against humanity listed in the 
Nuremberg and Tokyo Tribunal Charters – murder, extermination, enslavement, 
deportation, and other inhumane acts – were established crimes during the Asia-Pacific 
Wars.  In terms of the principle of nullum crimen sine lege, it is disingenuous to assert 
that the acts constituting crimes against humanity were already recognised in justice 
systems worldwide as crimes of the gravest dimension.  One of the main reasons that the 

                                                 
317  Treaty of Peace with Japan, adopted on 8 Sept. 1951, Article 11 (“San Francisco Peace Treaty”). 
318  Article 6(c) of the Nuremberg Charter defines the acts constituting Crimes against Humanity as: 

[M]urder, extermination, enslavement, deportation, and other inhumane acts committed against any 
civilian population, before or during the war, or persecutions on political, racial or religious grounds in 
execution of or in connection with any crime within the jurisdiction of the Tribunal, whether or not in 
violation of the domestic law of the country where perpetrated. 

 Article 5(c) of the IMTFE Charter defines the acts constituting crimes against humanity in largely identical terms.  The 
differences are not relevant here. 

319  M. Cherif Bassiouni, Crimes against Humanity, in International Criminal Law (M. Cherif Bassiouni ed., vol. I,  2nd ed. 
1999), pp. 563-588; Tadic Appeals Chamber Judgement, paras. 649-659. 
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category of crimes against humanity was included along with war crimes in the post-war 
Tribunal Charters was to capture the outrage at the enormity of the atrocities in terms of 
their systematic nature and the magnitude of suffering inflicted.320 The concept of crimes 
against humanity did not create crimes, but rather applied to conduct, which was already 
unquestionably criminal, a term which underscored its egregiousness.  

515.   This Tribunal recognises further that the concept that crimes that are particularly 
abhorrent constitute “crimes against humanity” has its origins in a number of pre-existing 
international legal sources. Among the oldest sources are the prohibitions against piracy 
and slave trading.321  Historically, piracy and slave trading were committed on the high 
seas and across territorial borders, respectively.  Due to the transnational nature of these 
crimes and their gravity, their perpetrators were referred to as hostis humani generis—the 
“enemies of all mankind”—and were “susceptible to prosecution by any nation capturing 
them.”322 For example, the 1815 Declaration Relative to the Universal Abolition of the 
Slave Trade proclaimed that the slave trade was “repugnant to the principles of humanity 
and universal morality and created a duty to prohibit and punish it.”323  

516.   The precise term “crimes against humanity” was used in the early twentieth century by 
the Russian Foreign Minister to refer to the atrocities committed against the Armenians 
by Turkey. 324   Upon his suggestion, reference to “crimes against humanity and 
civilization” was used in a 1915 Declaration by the governments of France, Great Britain, 
and Russia regarding the Armenian genocide.325 

517.   A few years later, statements made by the 1919 War Crimes Commission of World War I 
also referred to the need to punish “the greatest outrages against … the laws of 
humanity.”326  In addition, the peace treaty concluding the Italo-Ethiopian War of 1935-36 

                                                 
320  For example, the Nuremberg Indictment alleged: “[The Nazis] conducted deliberate and systematic genocide, viz., the 

extermination of racial and national groups, against the civilian populations of certain occupied territories in order to 
destroy particular races and classes of people and national, racial, or religious groups, particularly Jews, Poles, and Gypsies 
and others.” 

321  Roger S. Clark, “Crimes Against Humanity and the Rome Stature of the International Criminal Court,” presented at a 
conference on ‘The Rome Statute of the International Criminal Court:  A Challenge to Impunity’, University of Trento, 
Italy, May 13-15, 1999; Jordan Paust, “Threats to Accountability after Nurnberg:  Crimes Against Humanity, Leader 
Responsibility and National Fora”, 12 New York Law School Journal of Human Rights, (1996), pp. 545, 549. 

322  Tel-Oren et al. v. Libyan Arab Republic, et al., 233 U.S. App. D.C. 384, 726 F. 2d 774, argued 1982, (1984), p. 781. 
323  2 Martens Nouveau Recueil 432, reprinted in  63 Parry’s T.S. 473 (1969). Congress of Vienna, Act XV. 
324  Gary Jonathan Bass, Stay the Hand of Vengeance (2000), pp. 115-116. 
325  A detailed account is told by Gary Jonathan Bass. In Stay the Hand of Vengeance Bass describes the negotiations which 

resulted in the use of  this term as follows: The Russian Foreign Minister sent a draft text of the Declaration to Britain and 
France which provided: “In face of these fresh crimes committed by Turkey against Christianity and civilization, Allied 
Governments announce publicly . . . that they will hold all the members of the Ottoman Government, as well as such of 
their agents as are implicated, personally responsible for Armenian massacres.”  Britain was uncomfortable framing the 
issue as “against Christianity”, and therefore, the Russian Foreign Minister proposed replacing “Christianity” with 
“humanity.”  Special military courts were set up by Turkey, upon the insistence of Britain, to conduct trials for the 
massacres, deportations and other atrocities against the Armenians.  However, only a couple of these trials were held. PP. 
116, 124-130. See also Olivia Swaak-Goldman, “Crimes Against Humanity,” in Kirk McDonald and Swaak-Goldman eds., 
Substantive and Procedural Aspects of International Criminal Law:  The Experience of International and National Courts.  
2000, at 146, footnote 4, referring to the Declaration of the Governments of France, Great Britain and Russia, 28 May 1915, 
cited in the United Nations War Crimes Commission, History of the United Nations War Crimes Commission and the 
Development of the Laws of War, pp. 32-38, 189 (London 1948); see also, Egon Schwelb, “Crimes against Humanity”, 23 
British Year Book of Intl Law (1946), pp. 178, 181.  

326  The Report of the Commission on the Responsibility of the Authors of the War and on Enforcement of Penalties, 
established at the Peace Conference in Paris on 25 January 1919, which concluded that violations of  “the elementary laws 
of humanity” had occurred.  U.S. members of the Commission dissented on this point.  Carnegie Endowment for 
International Peace, Pamphlet No. 32, Violation of the laws or customs of war:  Reports of the majority and dissenting 
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exhorted Italy to take all necessary steps to apprehend and surrender those accused of 
having “committed, ordered or abetted war crimes and crimes against peace or humanity”, 
during the war.327 Thus, even at the time of the offences charged, the term “crimes against 
humanity” and similar concepts had gained a currency that reflected the notion that 
certain crimes are so egregious that they become the concern of all humanity as a 
whole.328 

(c) Connection to War Crimes and Other International Crimes 

518.   Crimes against humanity committed during the war in the Asia-Pacific and during the 
Second World War were also closely tied to, and an outgrowth of, war crimes.329  This 
provides a further basis for adjudicating this crime as consistent with the principle of 
legality.  First, most of the acts designated as crimes against humanity – and specifically 
those charged here – were either explicitly or implicitly included within the legal 
parameters of war crimes. The purpose of specifying these acts  as “crimes against 
humanity” was not only, as previously stated, to express outrage at the enormous scope of 
these crimes, but also, inter alia, to recognise criminal responsibility for acts which were 
comparable to war crimes, but which were committed against a civilian population of the 
perpetrator state or against stateless persons. 

519.   Moreover, the major international instruments regulating armed conflict and applicable 
during l937-1945 demonstrate that states had already accepted the principle that the 
codification of war crimes was not exhaustive but that other forms of inhumane treatment 
generally recognised as such or that emerge and shock the public conscience are likewise 
prohibited. Indeed, the Martens Clause of the 1907 Hague Convention makes this 
principle explicit:  

Until a more complete code of the laws of war has been issued, the High 
Contracting Parties deem it expedient to declare that, in cases not included 
in the Regulations adopted by them, the inhabitants and the belligerents 
remain under the protection and the rule of the principles of the law of 
nations, as they result from usages established among civilised peoples, 
from the laws of humanity, and the dictates of public conscience.330  

520.   The Martens Clause stands for the proposition that even though formal law fails to 
prohibit certain inhumane acts, such acts can be legitimately treated as crimes if their 
character is accepted as criminal in nature but the offending conduct is not necessarily 
explicitly named. The justification that such protection is inherent in the “laws of 
humanity” and the “dictates of public conscience” is based on the same general principle 
as that underlying the codification of “crimes against humanity.” The Martens Clause 
provides a solid foundation for the codification of crimes against humanity in the 
Nuremberg Charter and later in the Tokyo Charter and for their application by the 
Tribunals.  

                                                                                                                                                              
reports of American and Japanese members of the Commission of Responsibilities; Schwelb, Crimes Against Humanity, pp. 
178, 180. 

327  Swaak-Goldman, referring to Emperor Haile Selassie of Ethiopia’s many denouncements of the crimes committed by the 
Italian forces and authorities during the conflict and after Ethiopia’s annexation, against the Ethiopian civilians.  The Peace 
Treaty of February 10, 1947, concluded the Italo-Abyssinian conflict. War Crimes Commission, pp. 189-190. 

328  Gary Jonathan Bass, Stay the Hand of Vengeance: The Politics of War Crimes Tribunals, 2000, fn. 73, p. 349.  
329  M. Cherif Bassiouni, Crimes Against Humanity in International Criminal Law, 1999, p. 42. 
330  1907 Hague Convention IV, preamble.  
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521.   The close relationship between crimes against humanity and war during the pertinent 
period was also explicit in the Nuremberg and IMTFE Charters and applied by the Judges. 
The Charters required that the enumerated acts listed as crimes against humanity, with the 
exception of persecution, be committed before or during a war and that all crimes be 
committed “in execution of or in connection with any crime within the jurisdiction of the 
Tribunal” (i.e., crimes against peace or war crimes).331  One expert writes:   

This requirement was necessary in l945 insofar as “crimes against 
humanity” did not exist in positive international criminal law even though 
its origin and sources clearly exist in the international regulation of armed 
conflicts.  Article 6(c) extended the same prohibitions that existed in time 
of war against civilian populations of another state to the same category of 
protected persons within the jurisdiction of the state.332  

522.   While subsequent developments cast doubt on and more recently have decisively rejected 
the need to prove a connection to war or to another crime, it is not necessary to explore 
this point at length since the connection is unquestionably present in this case.  

(d) The World War II Tribunals’ Treatment of Crimes Against Humanity 

523.   According to the Nuremberg Judgement, its Charter was definitive and binding on the 
Tribunal with respect to the law to be applied by it.  Significantly, the IMT found that the 
Charter was an articulation of then prevailing international law, stating: “The Charter is 
not an arbitrary exercise of power. . . . [I]t is the expression of international law existing 
at the time of its creation; and to that extent is itself a contribution to international law.”333 
The Nuremberg Judgement recognised that although the term “crimes against humanity” 
was first officially inscribed in the IMT Charter, an international prosecutorial instrument, 
the concept was already established in international law.  

524.   Crimes against humanity was subsequently identified and incorporated as a substantive 
crime in Article 5(c) of the IMTFE Charter in terms quite similar to that of the 
Nuremberg Charter.334  Both Tribunals also recognised crimes against humanity as an 
independent juridical concept,335 at the same time as they linked crimes against humanity 
to war crimes, explicitly and implicitly, when rendering their Judgements. 336  The 
Nuremberg Tribunal in particular made clear that criminal sanction extended to conduct 
such as persecution and extermination, acts which had not been explicitly identified as 
war crimes; it also applied the crime to cover persons who were not in the hands of the 
enemy state and therefore not necessarily protected under the laws of war.   

525.   In the IMTFE Indictment, the Prosecutors expressly charged the accused with crimes 
against humanity, including for acts of sexual violence. In generally alleging crimes 
committed, the prosecution accused the defendants of responsibility for, inter alia, “mass 

                                                 
331  Article 5 of the IMTFE Charter also required, as a threshold condition for the exercise of the jurisdiction of that Tribunal, 

that the accused be charged with crimes against peace.   
332  M. Cherif Bassiouni, ed., International Criminal Law: Crimes (vol. I, 2d ed. 1999), p. 571 (hereinafter “Bassiouni, Crimes”). 
333  The Nuremberg Judgement, p. 218.  
334  We note that the final amended IMTFE Charter deleted the phrase “against a civilian population,” in order to “render 

punishment possible for the wholesale killing of military personnel in an unlawful war.”  IMTFE Judgement (Roling), p. 
475.  

335  IMT Judgement, pp. 84-85.  See also IMTFE Judgement, p. 48,439 incorporating the jurisdictional rulings of the IMT.   
336  The Nuremberg Tribunal treated its conclusions with respect to crimes against humanity and war crimes jointly.  The 

IMTFE Tribunal also merged the two concepts by treating crimes against humanity as magnified war crimes. 
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murder, rape, pillage, brigandage, torture, and other barbaric cruelties inflicted upon the 
helpless civilian population of the overrun countries.”337  Group Three of the Indictment, 
titled “Conventional War Crimes and Crimes Against Humanity,” brought charges 
against the accused who “together with divers other persons” incurred responsibility for 
the crimes alleged in Counts 53-55.338 Although the IMTFE Indictment explicitly charged 
sexual violence, it did not include either the rape and sexual slavery of the “comfort 
women” or the rapes at Mapanique within the purview of the charges. 

526.   In the IMTFE Judgement, the focus was largely on war crimes instead of crimes against 
humanity, with the language indicating that the judges considered crimes against 
humanity subsumed within and forming part of the war crimes charges. Although the 
IMTFE Judgement did not separately address the propriety of exercising jurisdiction over 
crimes against humanity, it often used language drawn from the concept of crimes against 
humanity to describe the type and form of crimes committed against the civilian 
population.  For example, under the sub-heading “Conventional War Crimes  
(Atrocities),” the Judgement emphasised that it received evidence of “torture, murder, 
rape and other cruelties of the most inhumane and barbarous character.” The IMTFE  
Judgement also transcended the framework of war crimes in that it did not distinguish 
between violations inflicted upon Japanese, Korean and Chinese persons and those 
committed against individuals not under the authority of Japan.339 

527.   Crimes against humanity was also defined in the Control Council Law No. 10, 
promulgated by the Allies to try alleged World War II European war criminals whose 
crimes had specific locales.340  The CCL10 definition of crimes against humanity, though 
largely similar to that contained in the IMT and IMTFE Charters, included some 
significant differences.  For example, CCL10 did not require that the crimes be 
committed “before or during the war” or in connection with war crimes or crimes against 
the peace.  CCL10 also identified more specific offences, including rape, as one of the 
acts explicitly constituting crimes against humanity.       

528.   Based on this review of the origins of the concept of “crimes against humanity” and its 
treatment in the post-war Tribunals, we find that this concept did exist under international 

                                                 
337  IMTFE Indictment, p. 31, as reproduced in the IMTFE Docs, Vol 20, Annex A-6.  
338  Appendix D attached to the Indictment, titled “Incorporated in Group Three,” provided “particulars of breaches” of the laws 

or customs of war.  Appendix D asserted that the accused were responsible for “inhumane treatment,” and other 
“mistreatment” because “prisoners of war and civilian internees were murdered, beaten, tortured and otherwise ill-treated, 
and female prisoners were raped by members of the Japanese forces.” In addition, Appendix D alleged that “female nurses 
were raped, murdered and ill-treated.” Also, “[l]arge numbers of the inhabitants of such territories were murdered, tortired 
[sic], raped and otherwise il-treated [sic], [and were also] arrested and interned without justification.” Appendix D to the 
Indictment, as reproduced in IMTFE Docs, Vol 20, at pp. 111, 113, 117. 

339  IMTFE Docs, Vol 20, Judgment, transcript pp. 49591-49592. See also e,g. Judgment, transcript pp. 49592-49594 (Vol 20). 
The Tribunal also stated under the heading Responsibility for War Crimes Against Prisoners that “[r]esponsibility for the 
care of prisoners of war and of civilian internees (all of whom we will refer to as ‘prisoners’) rests therefore with the 
Government having them in possession.  This duty in not limited to the duty of mere maintenance but extends to the 
prevention of mistreatment.  In particular, acts of inhumanity to prisoners which are forbidden by the customary law of 
nations as well as by conventions are to be prevented by the Government having responsibility for the prisoners.”   

 IMTFE Judgment (Roling), p. 29; see also discussion of the Rape of Nanking, Ibid., pp. 389-391. 
340  Under Article 2(c) of CCL10, “Crimes against Humanity” is defined as: 

Atrocities and offenses, including but not limited to murder, extermination, enslavement, deportation, 
imprisonment, torture, rape, or other inhumane acts committed against any civilian population, or 
persecutions on political, racial or religious grounds, whether or not in violation of the domestic laws of 
the country where perpetrated. 
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law by 1937-1945, and thus, that the Indictment herein charging the accused with crimes 
against humanity does not violate the nullum crimen sine lege principle.341 

(e) Threshold Conditions of Applicability 

529.   Having determined that the principle of nullum crimen sine lege is not a barrier to this 
Tribunal’s jurisdiction to adjudicate the charges of “crimes against humanity,” we next 
examine when the crimes of rape and sexual slavery charged herein also constitute 
“crimes against humanity.”   

530.   As discussed above, both the IMT and the IMTFE Charters included certain threshold 
conditions in the definition of crimes against humanity, namely that the acts be committed 
before or during the war,342 and in execution of or in connection with either war crimes or 
crimes against the peace.343  The linkage to war was not required by the other war crimes 
trials and such linkage is no longer required as a matter of customary international law 
today. 344   For the purposes of this Judgement, however, the Judges accept that the 

                                                 
341  We note that institutions and proceedings subsequent to the World War II Tribunals have increasingly regarded crimes 

against humanity as a part of customary international law.  Immediately succeeding the Nuremberg Tribunal, the United 
Nations (UN) General Assembly in 1946 affirmed the prohibition of crimes against humanity in a resolution entitled, 
Affirmation of the Principles of International Law recognised by the Charter of the Nuremberg Tribunal. U.N.G.A. res. 95 
(I) of 11 December 1946.  Four years later the UN International Law Commission (ILC), acting on the directive of the 
General Assembly, followed the principles recognised in the Charter of the Nuremberg Tribunal and in the judgment of the 
Tribunal in the Draft Code of Crimes. (Nürnberg Principles, Ybk I.L.C., 1950, Vols I & II., para. 124.)  The ILC noted that 
the Nuremberg Tribunal “did not…exclude the possibility that crimes against humanity might be committed also before the 
war” (para. 122), and that the specific enumerated crimes constituted crimes against humanity “even if they are committed 
by the perpetrator against his own population.” (para. 197). 

 Subsequent treaties on international law confirmed that the substantive crime had also achieved customary status in 
international law.  See the Convention on the Non-Applicability of Statutory Limitations to War Crimes and Crimes 
Against Humanity, of 26 Nov. 1968 at art. I (deciding that no statutory limitation shall apply to crimes against humanity, 
“even if such acts do not constitute a violation of the domestic law of the country in which they were committed”); the 
I.L.C.’s Draft Statute for a Permanent International Criminal Court, Report of the I.L.C. on the work of its Forty-sixth 
Session, U.N. Doc. G.A.O.R. A/49/10 (“I.L.C. Draft Statute”) at art. 20 (including crimes against humanity as a crime 
within the jurisdiction of the court and one which is a crime under general international law).  The UN Secretary General in 
a subsequent report gave further legitimacy to the codified crime by explicitly noting that the Nuremberg Charter, as well as 
the designation of individual criminal responsibility for crimes against humanity had acquired customary international law 
status.  See Tadic Trial Chamber Judgement, para. 622, referring to the Report of the Secretary General, para. 35.  

 In recent years the Charters of the Ad Hoc International Criminal Tribunals of the former Yugoslavia (ICTY) and Rwanda 
(ICTR), and the Rome Statute of the International Criminal Court (ICC) have also incorporated the doctrine of crimes 
against humanity.  (See Article 5 of the ICTY Charter, Article 3 of the ICTR Charter, and Article 7 of the Rome Statute of 
the ICC.)  It is important to note that the recent codifications have verified that crimes against humanity is a separate crime, 
and does not necessarily bear a connection to war or to war crimes, despite there being some overlapping of the two.  The 
ICTY case law has also confirmed the separation of crimes against humanity from the war context, though its statute still 
fails to reflect this progression in its definition of crimes against humanity.  The Tadic Trial Chamber Judgment stated that:  
“[i]t is by now a settled rule of customary international law that crimes against humanity do not require a connection to an 
armed conflict.”  Para. 623. Thus, not only has the ICTY reaffirmed the legitimacy of the doctrine of crimes against 
humanity, it has also confirmed the separate nature of crimes against humanity from war crimes. 

342  Only the crime of persecution is not so temporally limited in the Charter. 
343  Article 5(c).  We have already noted that the condition in chapeau to Article 5 that the accused be charged with crimes 

against the peace is not an essential part of the definition of crimes against humanity.  
344  Both these predicates were dispensed with in the other war crimes trials held in Europe and Asia after the war.  For example, 

the Control Council Law 10, which governed the subsequent Military Tribunals established by the Allies to try alleged war 
criminals not tried by the IMT, did not have this requirement CCL10, Article 2(1)(c). Subsequently, in l950, the 
International Law Commission recommended maintaining the link between crimes against humanity and war.  Principles of 
International Law recognised in the Charter of the Nuremberg Tribunal and the Judgment of the Tribunal (hereinafter 1950 
ILC  Report) and then its removal in the 1954 Draft Code of Offenses against the Peace and Security of Mankind, U.N. 
GAOR, 9th Sess., Supp. No. 9, U.N. Doc. A/2691 (1954).  Uncertainty about the independence of crimes against humanity 
from war may have underlay the return of the war link in the Statute of the ICTY.  Nonetheless, this Tribunal notes that in 
drafting its Statute, the UN may have defined its crimes against humanity provisions more narrowly than required by 
customary international law.  Tadic Appeals Chamber Decision on Jurisdiction, paras. 78,140-141.  
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requisite linkage to war or to other crimes within the jurisdiction of the IMTFE was an 
essential condition for crimes against humanity to be justiciable in the Tokyo Tribunal 
and, thus, will apply it to this case.  

531.   The Nuremberg Charter additionally required that crimes against humanity be committed 
against any civilian population.345  This requirement was dropped in the IMTFE Charter, 
presumably because of the potential for charging violations against military personnel as 
crimes against humanity, as well as war crimes.346  

532.   Beyond the requirements of the Charter, the Nuremberg Tribunal, which explicitly 
addressed crimes against humanity, indicated an additional threshold condition of 
applicability flowing from the fact that the concept of crimes against humanity was 
designed to embody crimes of singularly grave dimension. 347   Thus, the Nuremberg 
Judgement stressed the fact that the proscribed acts were perpetrated as part of a policy of 
terror carried out on a vast scale and in an organised or systematic manner.  It frequently 
used the terms “large scale” or “systematic” to refer to the crimes committed by the Nazis.  
For example, in referring to the persecution and extermination of the Jews, the Tribunal 
characterised the policy as “a record of consistent and systematic inhumanity.” 348  It 
further found that the Jewish persecutions were “planned and systematic” in character.349 
Other examples can be found in its discussion of the Nazi regime’s treatment of the 
populations of the occupied territories, incarceration of civilians in concentration camps, 
and use of forced labour.350 It is evident that the Tribunal attributed great importance to 
the fact that the prohibited acts under crimes against humanity were committed on a 
large-scale or systematic basis, and, thus, gave rise to the contemporary requirements that 
crimes against humanity be “widespread” or “systematic.”   

533.   Although the IMTFE Judgement did not explicitly address crimes against humanity as a 
separate crime, it utilised similar language stressing the scale and systematicity of the 
crimes committed by Japan.  Accordingly, the contemporary threshold requirements351 – 

                                                 
345  IMT Charter, Article 6(c).  
346  M. Cherif Bassiouni, Crimes Against Humanity in International Criminal Law (M. Cherif Bassiouni ed., Vol I., 2d ed., 

1999), pp. 563-567. 
347  In this regard, we note that during this period, genocide was treated as a crime against humanity and was not yet recognised 

as a separate crime.  See e.g. IMT Indictment, referring to genocide as a crime against humanity.  The Genocide Convention 
was adopted in 1948. 

348  IMT Judgement, p. 247. 
349  IMT Judgement, p. 250.  
350  The Nuremberg Judgement, p. 254.  With regard to the treatment meted out to the civilian population of the occupied 

territories, the Tribunal characterised the Nazi administration as “a systematic rule of violence, brutality, and terror.” (p. 
232).  In terms of the incarceration of citizens of occupied territories in concentration camps, the majority noted that “[w]ith 
the aid of a secret police force, this practice was widely extended, and in course of time concentration camps became places 
of organised and systematic murder, where millions of people were destroyed.  Those who arrived at the camp were 
subjected to systematic cruelty.” (p. 233).  With respect to Nazi occupation of territories of the Soviet Union, that 
occupation was “characterised by premeditated and systematic looting.”  The Judgement goes on to say that “[w]hen the 
Soviet territory was occupied there was large scale confiscation of agricultural supplies, with complete disregard of the 
needs of the inhabitants of the occupied territory.”  (p. 241).  With regard to the forced labour, the Tribunal highlighted the 
fact that “the conscription of labour was accomplished in many cases by drastic and violent methods.  The ‘mistakes and 
blunders’ were on a very great scale.” (p. 245). 

351  The post-war jurisprudence was incorporated into subsequent international law as the requirement that the crimes be 
“widespread” or “systematic,” with the terminology “large-scale” sometimes substituting for or incorporated in the concept 
“widespread.”  Most recently, the Statute of the Rwanda Tribunal and the case law of the Yugoslav Tribunal, along with the 
ICC Statute, used these threshold requirements, along with the IMT requirement that the crimes be committed “against any 
civilian population.”  ICTR Article 3; Tadic Trial Chamber Judgement paras. 635 & 649; ICC Statute, Article 7(1). On the 
other hand, the most recent codifications, with the exception of the ICTY Statute, reject the requirement of connection to 
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that the crimes be “widespread” or “systematic” – reflect the jurisprudence of the major 
post-war crimes tribunals.  Further, the Judges note that the IMTFE Charter did not 
require that the attack be committed against any civilian population, as was required by 
the IMT Charter.  However, because there is some dispute as to whether this was a formal 
requirement in 1945, we will impose this requirement for the case in hand, even though it 
is not strictly necessary. 

534.   In conclusion, the Judges find that the following threshold conditions are applicable to 
determining whether particular acts constituted “crimes against humanity” during l937-
1945: the prohibited acts must be committed (1) before or during war, (2) as part of a 
large-scale or systematic attack committed against a civilian population, and (3) in 
connection with war crimes or crimes against the peace.   

(f) Application of the Threshold Conditions of Crimes Against Humanity to 
the Facts 

535.   The evidence presented at trial overwhelmingly establishes that the acts of rape and 
sexual slavery committed as part of the “comfort system” and the rapes at Mapanique 
were all committed before and during the war in China and the expanded war in the Asia-
Pacific region.  Thus, the first prerequisite condition that the crimes must be committed 
before or during a war has been satisfied. 

536.   The evidence also establishes that the crimes qualify as being committed against the 
civilian population on a large-scale and systematic basis, although either alternative 
would be sufficient to establish liability.  The sexual slavery was the result of an 
organised plan and formal policy implemented by the Japanese military and government 
at the highest levels.  Indeed, having disease-free women and young girls readily 
accessible for sexual usage by the Japanese soldiers was considered an essential 
component of the war machinery.  The “comfort women” system was systematic in much 
the same way as the brutal system of forced labour established by the Axis powers in 
Europe and Asia as well as part of a broader policy and practice, found by the IMTFE, of 
systematic and inhumane brutality toward civilians and prisoners alike. 

537.   The “comfort system” was ostensibly designed to prevent the soldiers from raping 
civilian women in the armies’ path or under their occupation, but not to prevent rape.  The 
system consciously and deliberately systematised rape and sexual slavery of  women and 
girls forced into the system, all of whom were civilians and most of whom came from 
poor families or cultures unable to wage an effective protest, as well as those most 
susceptible to false promises and offers of money.  It was not accidental that civilian 
women from marginalised societies (poor, non-white, indigenous, uneducated, or 
considered lower class) were the ones consistently targeted for attack.352  

538.   The evidence establishes that the “comfort system” was methodically planned, highly 
regulated, and invariably sustained by the Japanese military and civilian authorities 
wherever the Japanese troops were stationed.  Recruitment, conscription or capture, 
military transport, confinement, supply, continuous rape and sexual or other violence, 

                                                                                                                                                              
war or to war crimes or crimes against the peace leading to the clarification of crimes against humanity as a clearly 
independent juridical norm applicable to non-war as well as war situations. 

352  The evidence indicates that some women and girls from Dutch Indonesia were taken from a prisoner of war camp and 
forced into sexual servitude, some of whom were wealthy and privileged, but this was very rare. After the families of those 
taken complained to Dutch authorities, the girls were eventually returned to the camp.  Almost always, such women were 
taken for use by officers, not ordinary soldiers.  
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invasive and unethical medical “treatments,” and efforts to conceal the real nature of the 
system all formed part of the plan to force women and girls into sexual slavery to the 
Japanese military. 

539.   Further, there is no doubt that the “comfort system” operated on a large-scale and 
widespread basis.  Stations were prevalent wherever Japanese soldiers were present 
throughout the Asia-Pacific region.  The sheer number of victims – considered to be 
approximately 200,000 – would also demonstrate that the crimes were committed on a 
vast scale. 

540.   The evidence also indicates that the rapes committed against civilian women and girls in 
Mapanique were also systematic.  The conduct of the soldiers at Mapanique followed a 
consistent pattern of rape and mistreatment.  This is a sufficient basis to enable us to 
conclude that the mass rape of women by Japanese soldiers during the course of the 
attack on Mapanique was systematic.  In addition, the fact that virtually all the younger 
women were raped would also indicate that the sexual violence was widespread.  It also 
bears noting that the pattern of sexual attacks committed in Mapanique was strikingly 
similar to other mass rapes in the Philippines for which the accused YAMASHITA was 
held responsible in the post-war proceedings353 as well as to other instances of mass rape 
committed by Japanese soldiers during the course of the war. The Judges stress, 
nevertheless, that whether planned or spontaneous, targeted or indiscriminate, massive or 
isolated, all sides to a conflict historically commit rape crimes, and committing such 
crimes in retaliation, revenge, anger, or simply opportunistically does not excuse the 
crimes or mitigate criminal responsibility. 

541.   The Tribunal finds that the rape and sexual slavery of the former “comfort women” and 
girls and the mass rape of women during the attack on Mapanique were both large-scale 
and systematic, thus satisfying the second threshold condition.354  

542.   The final threshold criteria, that the crimes be committed in connection with war crimes 
or crimes against the peace, is also satisfied. The evidence convincingly demonstrates that 
the system of “comfort stations” was established in part to reduce the incidence of rape of 
local women, so as not to arouse the antagonism of the population in occupied territories 
and make their submission more difficult.  It was also to avoid international outrage over 
the crimes and increased opposition to Japan’s aggression.  Other objectives of the system 
were to redirect the sexual aggression or urges of Japanese soldiers so that they would not 
contract venereal diseases from or disclose military secrets to “voluntary prostitutes” 
working in the area. In general, it was anticipated that having women and girls held for 
sexual access by the Japanese soldiers would increase their battlefield performance.  
These objectives were integrally related to Japan’s war effort.  As noted previously, the 
sexual enslavement of the “comfort women” was seen by the Japanese government and 
military as crucial to Japan’s success in waging aggressive war.  The “comfort women” 
and girls were treated as essential supplies, as the “booty” of war and were considered a 
necessary cog in the wheel of the Japanese war machine.  Many of the crimes were 
committed in connection with Japan’s unlawful war of aggression.  The third prerequisite, 

                                                 
353  See Trial of General Tomoyuki Yamashita, US Military Commission, Manila, 8 October-7 December 1945;  In re 

Yamashita, 327 U.S. 1 (1946). 
354  The Judges note, however, that while in this case the evidence fully established that the particular crimes of rape and sexual 

slavery were in and of themselves committed on a large-scale and systematic basis, the threshold requirement is only that 
the attack itself be large-scale or systematic, and that the prohibited act(s) form part of the broader attack against any 
civilian population.  This has been most recently codified in the Rome Statute, Article 7(2)(1).   
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that the acts be committed in connection with a war crime or crime against peace, has also 
been satisfied.  

543.   The Judges find that crimes against humanity as formulated by the Charter was 
committed by the Japanese military during the Second World War.   

3. Rape as a Crime Against Humanity 

(a) Introduction 

544.   Having established that crimes against humanity existed under international law at the 
relevant time charged in the Common Indictment and that the crimes charged satisfy the 
then prevailing threshold conditions, the next issue to address is whether rape was 
properly prosecutable as a crime against humanity at the time that the acts charged in the 
Common Indictment were committed. 

545.   Crimes of sexual and gender violence have historically been trivialised and 
mischaracterised under international humanitarian law.  Rape has long been considered an 
inevitable part of war, and women regarded as the legitimate spoils of war, along with 
livestock and other chattel.  Although wartime rape began to be forbidden in the 14th 
century and rape has subsequently been explicitly or implicitly recognised as a serious 
crime in war for several centuries, its commission was often ignored or tolerated by 
military commanders and the military justice system.  Rape and other forms of sexual 
violence were regarded as acts which heightened soldiers’ aggression before battle and 
rewarded them for their bravery thereafter.  The women victimised were thus 
conveniently sacrificed on the basis of their gender and, usually, other factors such as 
nationality, ethnicity, race, or poverty also played a role in their being targeted for abuse.  
Rape and other forms of sexual violence have also been used as strategic weapons of war, 
acts committed in order to terrorise and punish the population, force victims to flee their 
homes, humiliate the men, and stigmatise the victims as outcasts, thereby acquiring the 
territory fled while simultaneously disrupting and in some cases destroying the civil 
society of the opposing group.  Prosecution of rape in military justice systems has been 
erratic, as have other violations of the laws and customs of war.  That a pattern of 
tolerance set long ago has been continually repeated does not undermine the long-
standing legal condemnation of rape and sexual violence in war or preclude its 
prosecution.355  

(b) Origins of Rape as a War Crime 

546.   Notwithstanding the military use of rape and sexual violence as a weapon of war, rape has 
been prohibited by the customs of war for centuries.356 As noted above, even before 
international humanitarian law began being codified in the latter part of the 19th century, 
the customary laws of war, as reflected in the writings of international publicists of the 

                                                 
355  See e.g., Susan Brownmiller, Against Our Will:  Men, Women and Rape (1975); Rhonda Copelon, Surfacing Gender:  Re-

Engraving Crimes Against Women in Humanitarian Law, 5 Hastings Women’s Law Journal (1994), p. 243; Kelly Dawn 
Askin, War Crimes Against Women, Prosecution in International War Crimes Tribunals (1997). 

356  See, e.g., discussion in Theodor Meron, Rape as a Crime Under International Humanitarian Law, 87 Am. Journal Int’l Law 
(1993), p. 424; M. Cherif Bassiouni and Peter Manikas, The Law of the International Criminal Tribunal for the Former 
Yugoslavia (1996), p. 578; M. Cherif Bassiouni and Marcia McCormick, Sexual Violence, An Invisible Weapon of War in 
the Former Yugoslavia (Occasional Paper No. 1, International Human Rights Law Institute, 1996). 
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Middle Ages and a fifteenth century international military trial,357  prohibited rape and 
other forms of sexual violence.  It is beyond dispute that by 1937, rape was considered a 
war crime under the laws and customs of war. 

547.   In 1863, the United States issued a military code to govern the conduct of the Union 
troops during its Civil War.  Known as the “Lieber Code,” it reflected then current 
international customary laws of land warfare.358  The Lieber Code listed rape as a war 
crime.  Significantly, rape was considered so serious that it carried the harshest possible 
penalty:  death.359  

548.   The 1907 Hague Convention IV Respecting the Laws and Customs of War on Land and 
its annexed Regulations did not include explicit reference to rape crimes.  However, it 
addresses rape and other forms of sexual violence in both general and more specific ways. 

549.   Article 1 of the annexed Hague Regulations states that belligerents must “conduct their 
operations in accordance with the laws and customs of war.”  This has been interpreted to 
include a prohibition on rape and other forms of sexual violence.360  In addition Chapter 
III of the Regulations apply to military authority exerted over the territory of the hostile 
state.  Article 46 states: “Family honour and rights, the lives of persons and private 
property as well as religious convictions and practice must be respected.” 361 At the time, 
and still today, a violation of family “honour” was understood to include sexual violence 
and abuse. 362   The Tribunal considers that this interdiction should be considered as 
emphasizing the duty to provide supplementary protection against sexual violence.  These 
re-enforcing proscriptions of rape reiterated that enemy inhabitants were to be spared 
sexual violence throughout the war, from open combat to military occupation. 

                                                 
357  Wartime rape has been prohibited for centuries.  In the 1300s, Italian lawyer Lucas de Penna urged that wartime rape be 

punished just as severely as rape committed in peacetime.  In the 1474 trial of Sir Peter Hagenbach, an international 
military court sentenced Hagenbach to death for crimes, including rape, committed by his troops.  William Parks, 
Command Responsibility for War Crimes, 61 Military  Law  Review (1973), p.4; M. Cherif Bassiouni, International 
Criminal Law, A Draft International Criminal Code (1980), p.8. Alberico Gentili (1552-1608) contended that it was 
unlawful to rape women in wartime, even if the women were combatants.  Alberico Gentili, De Iure Belli Libri Tres (trans.  
John C.  Rolfe, Vol. II, 1995)(1612), pp. 258-259.  Hugo Grotius (1583-1645) concluded that sexual violence committed in 
wartime could be punished with the same rigor as sexual assault committed outside the context of war.  Hugo Grotius, De 
Jure Belli Ac Pacis Libri Tres  (trans.  Francis W. Kelsey, Vol. II, 1995) (1646), 656-657.  The historical treatment of 
women in the context of war and the evolution of proscriptions of wartime rape is examined in Kelly Dawn Askin, War 
Crimes Against Women (1997); Susan Brownmiller, Against Our Will: Men, Women, and Rape (1975); Rhonda Copelon, 
Surfacing Gender:  Re-Engraving Crimes Against Women in Humanitarian Law, 5 Hastings Women’s L.J. (1994), p. 243; 
Christine Chinkin, Rape and Sexual Abuse of Women in International Law, 5 European Journal of Int’l Law (1994), p. 326; 
Patricia Viseur Sellers, The Context of Sexual Violence: Sexual Violence as Violations of International Humanitarian Law, 
in Substantive and Procedural Aspects of International Criminal Law:  The Experience of International and National 
Courts:  Commentary (Gabrielle Kirk McDonald and Olivia Swaak-Goldman eds., vol. I, 2000); Dorean Koenig and Kelly 
Askin, Women and International Criminal Law, in Women and International Human Rights Law (Kelly Askin & Dorean 
Koenig eds., vol. II, 2000). 

358  Instructions for the Government of the United States in the Field by Order of the Secretary of War, Washington, D.C., 24 
April 1863; Rules of Land Warfare, War Dept. Doc.  No.  467, Office of the Chief of Staff, approved 25 April 1914 (G.P.O.  
1917) [hereinafter, Lieber Code].  For a discussion of war crimes trials prosecuting rape under provisions of this Code, see 
e.g., Susan Brownmiller, Against Our Will, Men, Women, and Rape (1975). 

359  Article 44 of the Lieber Code stipulated that “all rape .  .  .  [is] prohibited under the penalty of death,” and Article 47 
dictated that “[c]rimes punishable by all penal codes, such as .  .  .  rape, .  .  .  are not only punishable as at home, but in all 
cases in which death is not inflicted, the severer punishment shall be preferred.”  

360   Patricia Viseur Sellers, Emerging Jurisprudence on Crimes of Sexual Violence, 13 (6) Am. Univ. Int’l Law Review (1998), 
p. 1523; Kelly Dawn Askin, War Crimes Against Women (1997). 

361  Convention Respecting the Laws and Customs of War on Land, with annexed Regulations, Oct. 18, 1907, 36 Stat. 227, 1 
Bevans 631, art. 46 [Hague Convention IV]. 

362  For instance, when Professor J.H.  Morgan reported the rape of Belgium women during the First World War, the 
terminology he used for rape crimes was that the “[o]utrages upon the honour of women by German soldiers have been 
frequent.”  As quoted in Susan Brownmiller, Against Our Will: Men, Women and Rape  (1975), p . 42.   
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550.   Further, Article 4 of Chapter II of the Hague Regulations relating to the treatment of 
prisoners of war provides that “[p]risoners of war must be humanely treated.”  While 
Article 4 refers explicitly to the particular position of prisoners of war who were 
designated as combatants rendered hors de combat, the Judges consider that the 
provisions prescribing humane treatment are based upon minimum and elementary 
standards of humanity, as articulated in the Martens Clause, and that being afforded 
humane treatment includes the right to be free from rape and other forms of sexual 
violence.363  Accordingly, women in detention were entitled to at least the same minimum 
standards of protection as provided to prisoners of war under international law.  These 
standards of treatment were therefore applicable in the present context. 

551.   Under the Hague Convention, battlefield commanders, whether responsible for armies, 
militias or volunteers, as well as occupying authorities were required to teach and enforce 
the proscription of rape at all times in all contexts of war.  The requirements of Articles 1, 
4 and 46 apply directly to the treatment of “comfort women” in Mainland China, the 
Dutch East Indies (current day Indonesia), East Timor, the Philippines and Malaysia.  
Although these provisions do not regulate the treatment of a state’s own inhabitants (i.e., 
Japanese “comfort women”) or inhabitants of its former colonies (Korea and Taiwan), 
they nonetheless establish standards of minimum decency.  That humanitarian law 
imposed these minimum standards of treatment was relied upon in the codification of 
crimes against humanity in the post-war Charters, which included “other inhumane acts” 
as a residual clause.  The IMTFE Indictment cited the Hague provisions as evidence of 
the proscription of rape crimes.364   

552.   The Judges note and agree that the categorisation of rape as a crime of “honour” has been 
more recently criticised as minimising the violent nature of this crime, ignoring the 
egregious harm to the bodily integrity of the women, and reflecting as well as 
perpetuating the stigmatisation of raped women. 365   Nonetheless, the codification of 
crimes against family honour and rights in the early 20th century was clearly intended to 
incorporate and condemn rape as a war crime, despite the fact that it was not vigorously 
or consistently prosecuted.366 

553.   Accordingly, this Tribunal finds that the “comfort women”, as well as the women raped at 
Mapanique were entitled to protection against rape and sexual violence in the terms laid 
down by the 1907 Hague Convention IV and its Regulations.  

554.   The 1919 War Crimes Commission, which investigated and made recommendations 
regarding methods of punishing suspected Axis war criminals of the First World War, 
listed thirty-two non-exhaustive punishable violations of the laws and customs of war 

                                                 
363  IMTFE Judgment (Roling), pp.  416-417.  
364  Appendix D to the Indictment, IMTFE Docs, Vol. 20,  pp. 105-117. 
365  Report of the Special Rapporteur on violence against women, its causes and consequences, Ms. Radhika Coomaraswamy, 

submitted in accordance with Commission resolution 1997/44, Comm. H.R., 54th Sess., E/CN.4/1998/54, 26 Jan. 1998; 
Report of the Special Rapporteur on violence against women, its causes and consequences, Ms. Radhika Coomaraswamy, 
Report of the mission to Rwanda on the issues of violence against women in situations of armed conflict, 
E/CN.4/1998/54/Add.1, 4 Feb. 1998; Contemporary Forms of Slavery, Systematic Rape, Sexual Slavery and Slavery-like 
Practices During Armed Conflict, Final report submitted by Ms. Gay McDougall, Special Rapporteur, 
E/CN.4/Sub.2/1998/13, 22 June 1998; Rhonda Copelon; Surfacing Gender: Re-Engraving Crimes Against Women in 
Humanitarian Law, 5 Hastings Women’s L. J. (1994), p.243. 

366  See Susan Brownmiller, Against Our Will (1975); Patricia Viseur Sellers and Kaoru Okuizumi, International Prosecution of 
Sexual Assaults, 7 Transnational Law & Contemp. Problems (1997), p. 45; Kelly D. Askin, Women and International 
Humanitarian Law, in Women and International Human Rights Law (Kelly Askin & Dorean Koenig eds., Vol. I, 1999), p. 
41. 



129 

Women’s International War Crimes Tribunal 04 December 2001 

committed by the Axis powers.  “Rape” and “abduction of girls and women for the 
purpose of forced prostitution” were listed as items five and six, respectively, and thus 
were situated high on the list and alongside other crimes of physical violence, such as 
murder and torture, as opposed to crimes ranked lower on the list, such as destruction of 
property. Not only did the inclusion of sexual violence crimes on the list of prosecutable 
war crimes further reinforce the status of sexual violence as war crimes in the early 1900s, 
their high rank on the list also underscored their gravity.367  The Judges note that the state 
of Japan participated in the 1919 Commission, and thus the government was surely aware 
that crimes of rape and enforced prostitution were regarded as amongst the most serious 
crimes of war that deserved prosecution and punishment.  

555.   Between the two world wars, the 1929 Geneva Convention further codified protections 
for prisoners of war and provided explicitly for the protection of female prisoners of war. 
The protections envisaged - most designed to prevent sexual violence - were delineated 
by the International Committee of the Red Cross.  Although, like Article 4 of the Hague 
Regulations, this Convention was not directly applicable to civilian internees such as the 
“comfort women,” the inclusion of these protections evinces the international recognition 
that sexual violence was considered a major wartime concern.368  

556.   The Tribunal finds that sexual violence was prohibited by both the laws and the customs 
of war by the time of the Second World War, and violations were considered prosecutable 
war crimes. 

(c) Rape and Other Forms of Sexual Violence in the Post-War Trials 

557.   The post-war Tribunals did treat rape and other forms of sexual violence as war crimes 
and crimes against humanity, even though these crimes were inadequately addressed in 
the proceedings.  The Charters of the IMTFE and IMT369 did not explicitly list rape and 
other crimes of sexual violence as crimes within its jurisdiction to prosecute, although 
CCL10 did expressly list rape as a crime against humanity.370  Where not specifically 

                                                 
367  UN War Crimes Commission, XIII Law Reports of Trials of War Criminals 122, 124 (1949); History of the UN War Crimes 

Commission 34 (1948); “Commission on the Responsibility of the Authors of the War and on Enforcement of Penalties,” 
Report Presented to the Preliminary Peace Conference, March 29, 1919, 14 Am.  Journal  Int’l  Law  (1920), pp. 95, 114. 

368  [Third Geneva] Convention Relating to the Treatment of Prisoners of War, 27 July 1929: 
Art. 2. Prisoners of war are in the power of the hostile Government, but not of the individuals or formation 
which captured them. 
They shall at all times be humanely treated and protected, particularly against acts of violence, from insults 
and from public curiosity. 
Measures of reprisal against them are forbidden. 
Art. 3. Prisoners of war are entitled to respect for their persons and honour.  Women shall be treated with 

all consideration due to their sex. 
Prisoners retain their full civil capacity. 
Art. 4. The detaining Power is required to provide for the maintenance of prisoners of war in its charge. 
Differences of treatment between prisoners are permissible only if such differences are based on the 

military rank, the state of physical or mental health, the professional abilities, or the sex of those who 
benefit from them. 

369  Charter for the International Military Tribunal for the Far East, and Charter of the International Military Tribunal, Annexed 
to the London Agreement, 8 Aug. 1945, 8 UNTS 279; 59 Stat. 1544, 8 AS No. 472. 

370  Under Article II(c) Crimes against Humanity is defined as: 
Atrocities and offences, including but not limited to murder, extermination, enslavement, deportation, 
imprisonment, torture, rape, or other inhumane acts committed against any civilian population, or 
persecutions on political, racial or religious grounds whether or not in violation of the domestic laws of 
the country where perpetrated. 

 Control Council Law No. 10, Punishment of Persons Guilty of War Crimes, Crimes Against Peace and Against Humanity, 
December 20, 1945, Official Gazette of the Control Council for Germany, No. 3, Berlin, Jan. 31, 1946, pp. 50-55. 
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listed in Charters or Statutes, however, rape crimes formed part of the broad category of 
“other inhumane acts” and were thus implicitly encompassed as crimes against 
humanity.371 As the proceedings and jurisprudence further demonstrate with respect to 
war crimes, rape and other forms of sexual violence were implicitly recognised as “ill-
treatment” and “inhumane acts” in the Nuremberg Charter and CCL10 and as 
“conventional war crimes” or violations of “the laws and customs of war” in the IMTFE 
Charter.372  Evidence was received of various forms of sexual violence in proceedings 
before the IMT, IMTFE and CCL10 trials.373  In some cases, particularly in the IMTFE, 
the Judgements based convictions explicitly on rape crimes; in other cases, rape and other 
forms of sexual violence were implicitly encompassed by general language in the residual 
clauses and the discussion of the types of atrocities committed.  

(i) The IMTFE Proceedings 

558.   In the IMTFE Indictment against 28 defendants, rape was expressly named as a crime for 
which the accused incurred criminal responsibility.  As noted previously, the Indictment 
and its Appendix D, which provided more specificity as to the allegations, both cited rape 
crimes.  The Indictment accused the defendants of responsibility for inflicting, inter alia, 
“mass murder, rape, pillage, brigandage, torture, and other barbaric cruelties upon the 
helpless civilian population of the overrun countries.”374 Appendix D, attached to the 
Indictment, asserted that the accused were responsible for “inhumane treatment,” and 
other “mistreatment” because “prisoners of war and civilian internees were murdered, 
beaten, tortured and otherwise ill-treated, and female prisoners were raped by members of 
the Japanese forces.”375  In addition, it asserted that “female nurses were raped, murdered 
and ill-treated,” 376  and “[l]arge numbers of the inhabitants of such territories were 
murdered, tortired [sic], raped and otherwise il-treated [sic].”377  

559.   The prosecution introduced volumes of evidence indicating the routine and callous nature 
of sexual violence committed by Japanese troops either alone or in conjunction with other 
crimes.378   For example, the IMTFE received and summarised evidence that the returning 
Japanese soldiers described as some of the sexual atrocities they had committed.  The 
Judgement cites “some of the stories commonly heard” as follows: 

                                                 
371  The Report of the Commission I of the International Assembly which made recommendations to the drafters of the 

Nuremberg Charter, indicated that the scope of the crimes against humanity article should encompass: 
(1) Crimes committed without order or authority: Serious crimes against persons, punishable by ordinary 

criminal law…(including, e.g.: murder, manslaughter, infliction of grievous bodily harm, torture, false 
imprisonment, rape, etc.) 

(2) Crimes ordered by or committed under order of or with the approval of authorities: 
… 
(h) Abduction of women with the object of prostitution…. 

372  IMT Charter, art. 6(b); CCL10, art. II(1)(b) and IMTFE Charter, art. 5(b). 
373  See, e.g., in IMTFE trials, Vol. 2, transcript pp. 2568-2573, 3904-3944; in IMT trials, Vol. VI, transcript pp. 211-214, 404-

407; in CCL10 trials, see Medical Case, Pohl Case, and RuSHA Case. 
374  IMTFE Indictment, p. 31, as reproduced in the IMTFE Docs, Vol 20, Annex A-6 [emphasis added].  
375  Appendix D to the Indictment, as reproduced in the IMTFE Docs, Vol. 20,  p. 111. 
376  Appendix D to the Indictment, as reproduced in the IMTFE Docs, Vol. 20,  p. 113. 
377  Appendix D to the Indictment, as reproduced in the IMTFE Docs, Vol. 20,  p. 117. 
378  For examples of documentation of sexual violence by the IMTFE, see e.g., Vol. 2, transcript pp. 2568-2573, 2584, 2593-

2595, 3904-3944, 4463-4479, 4496-4498, 4501-36, 4544, 4559, 4572-73, 4594, 4602, 4615, 4638, 4642, 4647, 4660; Vol. 6, 
transcript pp. 12521-12548, 19995, 13117, 13189, 13641-13642, 13652.  See discussion of these crimes in Askin, War 
Crimes Against Women, pp. 164-203. 
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One company commander unofficially gave instructions for raping as 
follows:  ‘In order that we will not have problems, either pay them money 
or kill them in some obscure place after you have finished.’ 

‘If the army men who participated in the war were investigated 
individually, they would probably all be guilty of murder, robbery or rape.’ 

‘[W]e captured a family of four.  We played with the daughter as we 
would with a harlot.  But as the parents insisted that the daughter be 
returned to them we killed them.  We played with the daughter as before 
until the unit’s departure and then killed her.’ 

‘In the half year of battle, about the only things I learned are rape and 
burglary.’379 

560.   As part of its case, the IMTFE prosecution team submitted extensive evidence of rape and 
other forms of sexual violence committed by subordinates under the command of General 
MATSUI and his staff officer Muto in the attack on Nanking, and by troops in Changsha 
and Kweilin under the command of General HATA.  Examining the evidence, the Tokyo 
Judgement characterised the crimes of rape and other forms of sexual violence as 
“barbarous”380 and “atrocities.”381 

561.   The Judges of the IMTFE expressed particular revulsion at the vast scale of rape and 
other sex crimes committed during and following the conquest of Nanking.  The 
Judgement reports that “individual [Japanese] soldiers and small groups of two or three 
roamed over the city murdering, raping, looting, and burning.”382  The Judgement notes 
that after Nanking, Japanese troops under the command of General HATA moved on to 
Changsha where they again “freely indulged in murder, rape, incendiarism, and many 
other atrocities throughout the district.”383  Soon afterwards, they moved on to Kweilin, 
where “they committed all kinds of atrocities such as rape and plunder.”384  In what 
appears to be a reference to “comfort women,” the Tokyo Judges found that under HATA, 
the Japanese forces “recruited women labour on the pretext of establishing factories.  
They forced the women thus recruited into prostitution with the Japanese troops.”385  

562.   The IMTFE Judgement identified numerous other instances of rape and sexual violence 
perpetrated by Japanese troops against civilian women and men in the occupied territories.  

For the majority of women and girls, rape was simply a prelude to their subsequent 
murder.  In some cases where the women were not slaughtered, they were subjected to 

                                                 
379  IMTFE Judgement (Roling), p. 393. 
380  The Judges characterised the rape and other crimes at Nanking by saying that: 

[t]he barbarous behavior of the Japanese Army cannot be excused as the acts of a soldier which had 
temporarily gotten out of hand when at last a stubbornly defended position had capitulated -rape, arson and 
murder continued to be committed on a large scale for at least six weeks after the city had been taken and for 
at least four weeks after MATSUI and MUTO had entered the city. 

 IMTFE Judgement (Roling), p. 391. 
381  The Tribunal President was particularly vocal, stating “that rape and murder of women and such things like that could never 

be just reprisals” in response to that line of questioning of a witness to the Nanking atrocities by the defence.  IMTFE Docs, 
p. 2595.   

382  IMTFE Judgement (Roling), p. 389. 
383  IMTFE Judgement (Roling), p. 392. 
384  IMTFE Judgement (Roling), p. 393. 
385  IMTFE Judgement (Roling), p. 393. 
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multiple rapes and mutilation of their sexual or reproductive organs.  For instance, the 
Judgement states that in 1940, while all the male personnel at the Blora oil field were 
massacred, the “[w]omen in this place were not killed, but were all raped several times in 
the presence of the commanding officer.”386  As another example, in 1945, “[w]hen it 
became apparent that Manila would be liberated, massacres…were committed all over the 
city as well as rape and arson.”387  The Tribunal found that individual murders were 
regularly committed by the Japanese troops and that “[m]any of them were committed … 
in connection with other crimes such as rape.”388  

563.   The Judgement describes the gratuitous cruelty the Japanese troops inflicted toward 
fugitives hiding out at the German Club in Manila: 

[Japanese soldiers] surrounded the Club by a barricade of inflammable 
material and poured gasoline over this barricade and ignited it.  Thus the 
fugitives were forced to attempt to escape through the flaming barricade.  
Most of them were bayoneted and shot by the waiting Japanese soldiers.  
Some of the women were raped and their infants bayoneted in their arms.  
After raping the women the Japanese poured gasoline on their hair and 
ignited it.  The breasts of some of the women were cut off by Japanese 
soldiers.389 

564.   The Judgement documents further brutality by officers: 

A young woman about 24 years old, was caught hiding in the grass.  The 
officer in charge of the entire patrol tore off her clothes, while two soldiers 
held her.  He then had her taken to a small nipa hut, without walls and 
there the officer in charge of the patrol used his saber to cut her breasts and 
womb.  Soldiers held her while the officer did this.  At first the girl was 
screaming.  She finally lay still and silent.  The Japanese then set fire to 
the nipa hut.390 

565.   Nurses were likewise not spared from sexual violence.  The IMTFE reported that during 
massacres in Hong Kong in 1941, “the Japanese troops entered the Military Hospital at St. 
Stephen’s College and bayoneted the sick and wounded in their beds, and raped and 
murdered nurses who were on duty there.”391 

566.   The Judgement also noted that Japanese forces inflicted sexual torture upon both men and 
women: 

Torture by burning was practised extensively.  This torture was generally 
inflicted by burning the body of the victim with lighted cigarettes, but in 
some instances burning candles, hot irons, burning oil and scalding water 
were used.  In many of these cases the heat was applied to sensitive parts 

                                                 
386  IMTFE Judgement (Roling), p. 397.  
387  IMTFE Judgement (Roling), p. 398. 
388  IMTFE Judgement (Roling), pp. 398-399. 
389  IMTFE Judgement (Roling), p. 399; IMTFE Docs, transcript p. 49640. 
390  IMTFE Judgement (Roling), p. 409. 
391  IMTFE Judgement (Roling), p. 399; IMTFE Docs, transcript p. 49638. 
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of the body, such as the nostrils, ears, abdomen, sexual organs, and in the 
case of women, to the breasts.392 

567.   The Tribunal also found that electrical shock to sexual organs was also a common method 
of torture: 

Electric current was applied to a part of the victim’s body so as to produce 
a shock.  The point of application was generally a sensitive part of the 
body such as the nose, ears, sexual organs or breasts.393 

568.   The most common form of male sexual violence considered by the IMTFE appears to 
have been sexual mutilation.  For example, the Judgement recounts that “[a]t Manila an 
eyewitness described how his house boy was tied to a pillar.  The Japanese then cut off 
his genitals and thrust his severed penis into his mouth.”394 

569.   The amount of evidence of sexual violence included in the IMTFE Judgement confirms 
that it was regarded as a serious crime within the jurisdiction of the Tribunal.  Based upon 
evidence of sex crimes committed by troops under their command, the defendants 
HATA395 and MATSUI,396 along with Minister Hirota,397 were found guilty by the IMTFE 
of failing to prevent atrocities, including rape and other forms of sexual violence, 
committed by their subordinates. The jurisprudence of the IMTFE thus verifies that rape 
and other forms of sexual violence constituted crimes within the jurisdiction of the 
Tribunal.  

                                                 
392  IMTFE Judgement (Roling), p. 407. 
393  IMTFE Judgement (Roling), p. 407; IMTFE Docs, transcript p. 49666. 
394  IMTFE Judgement (Roling), p. 409. 
395  The majority stated that HATA was “in command of expeditionary forces in China [and] atrocities were committed on a 

large scale by the troops under his command and were spread over a long period of time.  Either HATA knew of these 
things and took no steps to prevent their occurrence, or he was indifferent and made no provisions for learning whether [his] 
orders for the humane treatment of prisoners and civilians were being obeyed.”  He was regarded as “in breach of his duty 
as charged under Count 55.”  IMTFE Judgement (Roling), p. 446. 

396  The verdict stated that MATSUI was: 
Commander-in-Chief of the Central China Area Army, which included the Shanghai Expeditionary 
Force and the Tenth Army.  With these troops he captured the city of Nanking…. Then followed a long 
succession of most horrible atrocities committed by the Japanese Army upon the helpless citizens.  
Wholesale massacres, individual murders, rape, looting and arson were committed by the Japanese 
soldiers. …In this period of six or seven weeks thousands of women were raped, upwards of 100,000 
people were killed and untold property was stolen and burned.  At the height of these dreadful 
happenings,…Matsui made a triumphal entry into the City and remained there from five to seven days.  
From his own observations and from the reports of his staff he must have been aware of what was 
happening.  He admits he was told of some degree of misbehavior of his Army by the Kempeitai, and by 
Consular Officials.  Daily reports of these atrocities were made to Japanese diplomatic representatives in 
Nanking, who in turn reported them to Tokyo.  The Tribunal is satisfied that Matsui knew what was 
happening.  He did nothing, or nothing effective, to abate these horrors.  He did issue orders before the 
capture of the City enjoining propriety of conduct upon his troops and later he issued further orders to 
the same purport.  These orders were of no effect as is now known, and as he must have known…. His 
illness was not sufficient to prevent his conducting the military operations of his command nor to 
prevent his visiting the City for days while these atrocities were occurring.  He was in command of the 
Army responsible for these happenings.  He knew of them.  He had the power, as he had the duty to 
control his troops and to protect the unfortunate citizens of Nanking.  He must be held criminally 
responsible for his failure to discharge his duty.   

IMTFE Judgement, at 453-454. 
397  The Tribunal established that in his capacity as “Foreign Minister he received reports of…[Japanese soldier’s] atrocities 

immediately after the entry of the Japanese forces into Nanking….He was content to rely on assurances which he knew 
were not being implemented while hundreds of murders, violations of women, and other atrocities were being committed 
daily.”  IMTFE Judgement  (Roling), pp. 447-448.   
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570.   Further, in the proceedings of the U.S. Military Tribunal at Manila against YAMASHITA, 
the Judgement recounts evidence of mass and indiscriminate murder, rape, and pillage in 
Manila, a campaign that had many parallels to crimes committed during the Rape of 
Nanking. Although the widespread rapes became an infamous example of unrestrained 
and unrestricted wartime sexual aggression, the defence attempted to depict them as 
isolated crimes committed out of fear and uncontrollable frustration: “We see only wild, 
unaccountable looting, murder and rape.  If there be an explanation of the Manila story, 
we believe it lies in this: Trapped in the doomed city, knowing that they had only a few 
days at best to live, the Japanese went berserk, unloosed their pent-up fears and passions 
in one last orgy of abandon.”398  In delivering its Judgement against YAMASHITA, the 
President of the Commission specified that the crimes YAMASHITA “permitted”, and 
which were “in violation of the laws of war”, could be grouped into three categories, with 
one of these categories consisting of “Torture, rape, murder and mass execution of very 
large numbers of residents of the Philippines, including women and children.”399 

571.   Despite considerable evidence of rape crimes admitted into evidence during the IMTFE 
and other post-war trials held in the Asia-Pacific, neither the mass rapes at Mapanique nor 
the institutionalisation of rape and sexual slavery through the “comfort women” system 
was prosecuted in these proceedings. 

(ii) The Nuremberg Proceedings 

572.   Although the Nuremberg Tribunal afforded comparatively little attention to rape and 
other forms of sexual violence, the fact that evidence of these crimes was admitted at trial 
reinforces the finding that sexual violence was recognised as within the jurisdiction of the 
Tribunal.400  For example, one witness testified to the sexual violence and humiliation 
inflicted upon women in the concentration camps, where prisoners were selected for use 
in “brothels” and as domestic servants:  

At Auschwitz there was a brothel for the SS and also one for the male 
internees of the staff who were called ‘“Kapa”‘.  Moreover, when the SS 
needed servants, they came accompanied by the Oberaufseherin, that is, 
the woman commandant of the camp, to make a choice during the process 
of disinfection.  They would point to a young girl, whom the 
Oberaufseherin would take out of the ranks.  They would look her over 
and make jokes about her physique; and if she was pretty and they liked 
her, they would hire her as a maid with the consent of the Oberaufseherin, 
who would tell her that she was to obey them absolutely no matter what 
they asked of her.401  

573.   The Russian Prosecutor introduced evidence of rape and other forms of sexual violence, 
such as mutilation of the breasts of women: 

In the village of Semenovskoe,…the Germans bound with twine the arms 
of Olga Tikhonova, the 25-year-old wife of a Red Army man and mother 
of three children, who was in the last stage of pregnancy, and raped her.  

                                                 
398  Yamashita, Law Reports of Trials of War Criminals, Vol IV, p. 24. 
399  Yamashita, Law Reports of Trials of War Criminals, Vol IV, p. 4. 
400  For examples of evidence admitted at trial that concerned gender-based crimes, see e.g., IMT Docs, Vol II, transcript p. 

139; Vol VI, transcript pp. 211-214; 404-407; Vol VII, transcript pp. 449-457; Vol XX, transcript p. 381.   
401  IMT Docs, Vol 6, pp. 213-214. 
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After violating her, the Germans cut her throat, stabbed her through both 
breasts, and sadistically bored them out.402   

574.   In some instances every woman in the village was raped.  Many were forced into sexual 
slavery in brothels.  Often the victims were murdered afterwards: 

Women and young girls were vilely outraged in all the occupied areas.  In 
the Ukrainian village of Borodayevka,…the fascists violated every one of 
the women and girls. . . .  In the village of Berezovka,…drunken German 
soldiers assaulted and carried off all the women and girls between the ages 
of 16 and 30. . . .In the city of Smolensk the German Command opened a 
brothel for officers in one of the hotels into which hundreds of women and 
girls were driven; they were mercilessly dragged down the street by their 
arms and hair. . . . Everywhere the lust-maddened German gangsters break 
into houses, they rape the women and girls under the very eyes of their 
kinfolk and children, jeer at the women they have violated, and then 
brutally murder their victims. . . . In the city of Lvov, 32 women working 
in a garment factory were first violated and then murdered by German 
storm troopers.  Drunken German soldiers dragged the girls and young 
women of Lvov into Kesciuszko Park, where they savagely raped them. . . . 
Near the town of Borissov…75 women and girls attempting to flee at the 
approach of the German troops, fell into their hands.  The Germans first 
raped and then savagely murdered 36 of their number.  By order of a 
German officer named Hummer, the soldiers marched L. I. Melchukova, a 
16-year-old girl, into the forest, where they raped her.  A little later some 
other women who had also been dragged into the forest saw some boards 
near the trees and the dying Melchukova nailed to the boards.  The 
Germans had cut off her breasts in the presence of these women.403 

575.   Recognising the enormity of the horrors documented at trial, the Nuremberg Judgement 
does not contain extensive detail of atrocities as a general matter and does not explicitly 
state that any of the 22 defendants was convicted on the basis of evidence of rape or other 
crimes of sexual violence.  Nonetheless, it is logical to conclude, in light of the law in 
force at the time and the evidence documented at trial, that various forms of sexual 
violence were integrated into the broad language of ‘ill-treatment’, ‘mistreatment’, 
‘atrocities’ and ‘brutalities’ contained in the Judgement.  Surely, the evidence 
demonstrates convincingly that sexual violence was extremely prevalent. It has been 
suggested that among the reasons for leaving sexual violence implicit instead of explicit 
was the fact that Allied soldiers had also commonly committed rape against enemy 
women.404   

576.   Gender related violence was a peripheral subject in several war crimes trials held under 
CCL10. In particular, the trials regarded such crimes as forced sterilization, forced 

                                                 
402  IMT Docs, Vol 7, p. 455.  
403  IMT Docs, Vol 7, pp. 456-457. 
404 For example, one of the most systematic, enormous, and tolerated examples of mass rape was that committed by the 

Russian armies against Eastern European and German women at the close of the Second World War. See, e.g., Geoffrey 
Robertson, Crimes Against Humanity: The Struggle For Global Justice  (1999), p. 306; Attina Grossman, A Question of 
Silence: The Rape of German Women by Soviet Occupation Soldiers,  in  Nicole Dombrowski (ed) Women And War In 
The Twentieth Century (Garland, l999).  
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abortion, and sexual mutilation as forming part of the war crimes and crimes against 
humanity committed by the Nazi regime.405 

577.   There is no question that rape and other forms of sexual violence were afforded 
inadequate treatment in the post-war proceedings, and the failure to prosecute the sexual 
slavery of some 200,000 “comfort women” is the most outrageous case in point.  
Nonetheless, both the codified and customary laws of war developed prior to 1937, as 
well as the jurisprudence of the Tribunals, leave no doubt that rape and other forms of 
sexual violence were recognised as international crimes prior to 1945. 

(d) Post-War Developments 

578.   The Judges note that although rape and other forms of sexual violence have increasingly 
been prohibited since the Middle Ages, the failure to name them explicitly as 
prosecutable crimes has contributed to their invisibility and undoubtedly encouraged their 
perpetration. The inclusion of extensive evidence of rape and other forms of sexual 
violence in the IMTFE proceedings began the process of making the implicit explicit.  
The post-war 1949 Geneva Convention IV articulated the obligation to especially protect 
civilian women from “rape, enforced prostitution, or any form of indecent assault.”406  
The 1977 Additional Protocols each contain a prohibition on sexual violence, although 
regrettably still classified not as violence but as “outrages against personal dignity.”407 
The Protocols also protect honour and consider freedom from adverse distinction based 
on sex as an overarching fundamental guarantee.408 

579.   Explicit recognition of the severity of rape and other forms of sexual violence has 
increased in the last decade, largely as a result of efforts to redress sexual violence 
inflicted as an official or unofficial strategy of war and instrument of terror.  Sex crimes 
are directed disproportionately or exclusively against women, 409  who tend to be the 
mainstay of civil society in times of war. Such violence works insidiously on family and 
community relations, still shaped by deeply entrenched patriarchal assumptions of female 
chastity and male possession of women. As in the wars in the former Yugoslavia and 
genocide in Rwanda to name but a few recent and horrific examples, sexual violence has 
been used as a weapon to destroy women and the “enemy” group with which they are 
associated, by causing physical, mental, sexual, and reproductive harm to the women; by 
causing them and their families to flee their homes and lose their livelihoods and 

                                                 
405  See especially US v. Karl Brandt, et al., 1-2 Trials of War Criminals Before the Nurenberg Military Tribunal Under Control 

Council Law No. 10 (Medical Case) – includes forced sterilisation and castration; US v. Oswald Pohl, et al., 5 Trials of 
War Criminals (Pohl Case) – mentions brothels in concentration camps, evidence of forced abortion; US v. Ulrich Greifelt, 
et al., 4-5 Trials of War Criminals (RuSHA Case) – refers to forced abortions, efforts to interfere with reproduction. 

406  For the protective provision, see Article 27, Convention Relative to the Protection of Civilian Persons in Time of War, 
(1949) 75 U.N.T.S. 135. In that Convention, rape and sexual assault were generally understood as subsumed with common 
Article 3’s prohibition on “outrages against personal dignity, in particular humiliating and degrading treatment” rather than 
the prohibition on crimes of violence in internal conflict; in international armed conflict, the Convention’s prohibition on 
inhuman treatment was likewise available.  

407  Article 75(2)(b) of the Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of 
Victims of International Armed Conflicts (Additional Protocol I) prohibited “enforced prostitution and any other indecent 
assault” as part of “outrages upon personal dignity.”  Article 4(2)(e) of Protocol II had a similar provision which included 
rape. Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of Non-
International Armed Conflicts (1977) 1125 U.N.T.S. 609 (Additional Protocol II). Additional Protocol I also contained 
strengthened protective provisions requiring the separation of female from male prisoners  and female supervision of 
women inmates (Article 75(5)) as well as protection from rape, forced prostitution and any  other form of indecent assault 
(Article 76). 

408  Additional Protocol I, Article 76(1); Additional Protocol II, Article 4(1). 
409  Forced pregnancy or forced abortion would be examples of sexual violence committed exclusively against females. 
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community ties; by stigmatizing the women as contaminated and casting men as 
powerless defenders; and by subjecting children to indelible horrors and enduring 
insecurity.410  

580.   Currently, largely as a result of the mobilisation and work of the international and grass 
roots non-governmental women’s human rights movement, 411  the contributions of 
feminists and jurists who are committed to examining gender issues, 412  and the 
commitment of gender-inclusive prosecutors and judges,413 rape and other forms of sexual 
violence are becoming explicitly criminalised and increasingly prosecuted. Following its 
inclusion in CCL10, the Statutes of the Rwanda and Yugoslav Tribunals list the crime of 
rape as a crime against humanity.414  Only the ICTR formally lists rape in its enunciation 
of war crimes, although it remains linked with “outrages upon personal dignity.”415  Most 
significantly, the Judgements of the Tribunals have emphasised the crime of rape as 
among the gravest forms of violence.  Not only have the ICTY and ICTR convicted 
several defendants of rape as a crime against humanity, they have also affirmed the 
seriousness of sexual violence by recognising it as a form of torture, enslavement, 
persecution, and inhumane acts and as an act of genocide when the requisite elements of 
the crimes have been proved.416   

581.   Building upon these developments, the Rome Statute of the ICC explicitly codifies and 
allows prosecution of rape, sexual slavery, forced pregnancy, enforced prostitution, 
enforced sterilisation and other forms of sexual violence as war crimes and crimes against 

                                                 
410  See especially the Akayesu case in the Rwanda Tribunal and the Kunarac case in the Yugoslav Tribunal. 
411 See e.g. Charlotte Bunch and Naimh Reilly, Demanding Accountability, The Global Campaign and Vienna Tribunal for 

Women’s Human Rights (1994).  
412  As but a small sample, see e.g., Rhonda Copelon, Surfacing Gender: Reconceptualizing Crimes Against Women in Time of 

War, in Mass Rape, The War against Women in Bosnia-Herzegovina (Alexandra Stiglmayer ed., 1994), p. 197; Christine 
Chinkin, Rape and Sexual Abuse of Women in International Law, 5 European J. Intl L. (1994), p. 326; Patricia Viseur 
Sellers, The Context of Sexual Violence: Sexual Violence as Violations of International Humanitarian Law, in Substantive 
and Procedural Aspects of International Criminal Law (Gabrielle Kirk McDonald and Olivia Swaak-Goldman eds., vol. I, 
2000), p. 263; Indai Sajor, Common Grounds, Violence Against Women in War and Armed Conflict Situations (1998); 
Kelly Dawn Askin, War Crimes Against Women (1997); Theodor Meron, Rape as a Crime Under International 
Humanitarian Law, 87 Am. Journal Int’l Law (1993), p.424; Ustinia Dolgopol, Rape as a War Crime – Mythology and 
History, in Common Grounds (Indai Sajor ed., 1998), p. 122-147.  

413  The inclusion of females as judges, prosecutors, and investigators in the ICTY/R have made an enormous contribution to 
developing the gender related jurisprudence in the Tribunals.  On the significance of having women in high level positions 
in the Tribunals and the appointment of Patricia Viseur Sellers as the gender issues legal advisor in the Prosecutor’s Office, 
see discussion in Kelly Askin, Women’s Issues in International Criminal Law, in International Crimes, Peace, and Human 
Rights (Dinah Shelton ed., 2001)(contributions of women to the Tribunals generally); Kelly Dawn Askin, The ICTY: An 
Introduction to its Origins, Rules and Jurisprudence, in Essays on ICTY Procedure and Evidence: In Honour of Gabrielle 
Kirk McDonald (May, Tolbert et al. eds, 2001)(contributions of President Gabrielle Kirk McDonald to the Tribunals); 
Askin, Women and International Humanitarian Law, Ibid. (contributions of Patricia Sellers as gender issues legal advisor). 

414  Rape is included in Article 5 of the ICTY and Article 3 of the ICTR on crimes against humanity, but is not explicitly 
included within the ICTY’s Article 2 on grave breaches of the Geneva Conventions or Article 3 on war crimes. In the ICTR 
Statute, rape and “enforced prostitution” are listed under Article 4, covering violations of Common Article 3 and Additional 
Protocol II.  The ICC Statute recognises rape and other forms of sexual violence as, inter alia, grave breaches of the Geneva 
Conventions, violations of Common Article 3, and crimes against humanity.   

   See the Statute of the International Tribunal for the Prosecution of Persons Responsible for Serious Violations of 
International Humanitarian Law Committed in the Territory of the former Yugoslavia since 1991, U.N.  Doc.  S/25704, 
(1993), Article 5(g) [ICTY Statute]; Statute of the International Criminal Tribunal for Rwanda, S.C.  Res.  955 (1994), 
Article 3(g) [ICTR Statute]. 

415  ICTR Statute, Article 4(e). 
416  Akayesu Trial Chamber Judgement; Celebici Trial Chamber Judgement; Furundzija Trial Chamber Judgement; Kunarac 

Trial Chamber Judgement; Krstic Trial Chamber Judgement; Kvocka Trial Chamber Judgement. As recognised by the 
Judgements of the ICTR and ICTY, rape and sexual violence crimes can be prosecuted under each article of the Tribunals’ 
Statutes, including as war crimes, crimes against humanity, and genocide, even when the crime is not explicitly enumerated. 
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humanity.417  At the same time, the ICC Statute prohibits gender discrimination in the 
interpretation and application of the Statute.418  It also affirms the principle of gender 
integration – that is, of treating gender violence as constituting other crimes where it 
satisfies the elements thereof – as developed in the jurisprudence of the ad hoc 
Tribunals.419  This dual treatment will hopefully redress the historical tendency to ignore 
or minimise the prosecution of these crimes notwithstanding the fact that they have been 
repeatedly condemned and criminalised for well over a century.  The Judges note that the 
Kvocka Judgement additionally recognises molestation, sexual mutilation, forced 
marriage, and forced abortion as other prosecutable gender related crimes committed 
during periods of armed conflict.420  

582.   The Judges agree with the approach taken by contemporary sources in emphasising the 
non-consensual nature of rape and the necessity to take account of coercive circumstances, 
including particularly the abuse of official authority and the presence of armed agents in 
the vicinity.  We consider that once a girl or woman was brought against her will to a 
“comfort station,” or confined there after arrival based on false representations, she was 
denied the opportunity to exercise her will to refuse sex with Japanese soldiers and 
officers.  The witnesses before this Tribunal testified in detail about the rapes they 
endured.  For many of them, rape was especially traumatic because they had had no prior 
sexual experience and were very young. 

583.   The Tribunal recognises essentially two contexts in which the rapes charged in the 
Common Indictment occurred: the institutionalised rape as part of the sexual slavery 
system (Counts 1-2) and the mass rape of local women as part of a military campaign at 
Mapanique (Count 3).  Like the IMTFE, we deem it unnecessary to detail elements of 
rape since it is clear that the sexual penetration and other forms of sexual violence was 
committed against the will of the women. The testimony demonstrates that in both 
contexts rape, gang rape, and continuous rape was committed by force, threat of force, or 
coercion of the most extreme dimension.  In relation to the “comfort system,” the 
testimony also indicates that rape was accomplished as a function of the coercive 
environment of the system of military sexual slavery.   Therefore, in the sections below, 
we examine the law relevant to institutionalised rape, and hence sexual slavery, 
committed as part of the “comfort system.” 

4. International Law Regarding Slavery and Sexual Slavery 

(a) Introduction 

584.   The situations of slavery discussed in the IMT and IMTFE cases demonstrate some 
common or recurring characteristics which inform our understanding of the essence of the 
crime of slavery.   

                                                 
417  Rome Statute, Articles 7(g); 8(2)(b)(xxii) and 8(2)(e)(vi).  The various provisions recognize rape, sexual slavery, enforced 

prostitution, forced pregnancy, enforced sterilization, or other forms of sexual violence. 
418  ICC Statute, Article 21(3). 
419  See e.g., Rhonda Copelon, Gender Crimes as War Crimes: Integrating Crimes against Women into International Criminal 

Law, 46 McGill L J. (2000), p. 217; Kelly Dawn Askin, Crimes Within the Jurisdiction of the International Criminal Court, 
10 Criminal Law Forum (1999), p. 33. 

420  Kvocka Trial Chamber Judgement, para. 180 and fn 343. 
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585.   Freedom is the “birthright of every human being”421 and a basic human right.  It is both 
central to and interdependent with other human rights.  Many other rights derive from this 
one, including the right to protect, control, and determine the disposition of one’s body 
and self in relation, for example, to work, sexuality, and reproduction; to practice one’s 
religion or spirituality; to express one’s opinions, to form intimate relationships of one’s 
choice and to decide whether and when to have children; to vote, to join trade unions, and 
participate in the political, economic, social and cultural life of one’s community; and to 
have social security and the economic, social and cultural support necessary to human 
dignity and the full and free development of one’s potential.  Slavery is the antithesis of 
freedom.  It is a basic tenet of the rule of law that freedom cannot be relinquished.  That is 
why no one can consent to enslavement.  To say that no one can consent to enslavement 
is not an exercise of paternalism.  It is fundamental to the nature of freedom itself.   

586.   Freedom and equality under international law are based on the concept of the human 
person as free and able to fulfil her or his capabilities.  Freedom requires protection of 
individual autonomy, respect for every person’s potential and development and the 
presence of enabling economic, social and cultural conditions.  Consent, to be valid, must 
be based on knowledge, and sustained by reason, and the ability to make and carry out 
free and informed choices. Consent is not valid when it is not knowing and free; when 
there is distorted or deceptive information, or no information at all; when there is violence, 
coercion, or the threat thereof; when the victim is subject to inhumane and debilitating 
conditions; when she is kept isolated from social support, denied the means of survival or 
without access to means of communication, assistance, or redress; or when there is 
exploitation of the victim’s vulnerability.  Consent is not free when the victim’s every 
little act that reflects or may spark rebellion threatens grave danger to her physical or 
mental integrity. 

(b) The Historical Development of International Law Prohibiting Slavery 

587.   Slavery, as one of the most profound violations of a human being’s inherent freedom and 
dignity, was one of the first crimes to be proscribed under international law.  The 
international norm against slavery, which encompasses sexual slavery, developed in at 
least five parallel contexts well before the institutionalisation of the “comfort system” by 
the government of Japan.   

(i) Slavery as an International Crime 

588.   The 1926 Slavery Convention was the culmination of a century-long development of the 
norms against slavery, the slave trade, and forced labour. 422  A series of multilateral 
declarations and treaties prohibited slavery and the slave trade and increasingly 
strengthened the penal nature and the universal obligation to prosecute slavery.423   

                                                 
421   1926 Slavery Convention, Preamble, para 1. 
422  Slavery Convention, 1926, LNTS 253, entered into force 9 March 1927.  
423  For example, the 1815 Declaration Relative to the Universal Abolition of the Slave Trade [Congress of Vienna, Act XV] 

proclaimed that the slave trade was “repugnant to the principles of humanity and universal morality and created a duty to 
prohibit and punish it.”  2 Martens Nouveau Recueil 432, reprinted in  63 Parry’s T.S. 473 (1969).  States also undertook to 
prevent and repress the slave trade and to punish those engaging in slavery and the slave trade in the 1822 Declaration 
Respecting the Abolition of the Slave Trade (Congress of Verona), 6 Martens Nouveau Recueil 139, reprinted in 73 Parry’s 
T.S. 32.  The 1841 Treaty for the Suppression of the African Slave Trade (Treaty of London), 2 Martens Nouveau Recueil 
392, reprinted in  92 Parry’s 437 and the 1885 General Act of the Conference Respecting the Congo (General Act of 
Berlin).  10 Martens Nouveau Recueil (ser. 2) 414, reprinted in 3 American Journal of Int’l Law (1909).  See e.g. 
Contemporary Forms of Slavery: Systematic rape, sexual slavery and slavery-like practices during armed conflict 
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589.   A l944 survey of a representative group of states demonstrated that virtually all had 
prohibited slavery as a matter of national law.  Whereas Japan’s criminal code did not 
specifically address slavery before l944, in a l972 case in which Peruvian slave-traders 
were convicted, Japan appears to have declared that it had always prohibited the slave 
trade.  By 1937, the Slavery Convention was understood as declaratory of customary 
international law 424  and, therefore, binding upon Japan, regardless of whether it had 
ratified the 1926 Convention.   

590.   Article 1 of the 1926 Slavery Convention, applicable under all conditions and to state 
officials and individuals alike, defined slavery as “the status or condition of a person over 
whom any or all of the powers attaching to the right of ownership are exercised.”  
Article 1 recognised a broad range of acts as constituting the “slave trade”: 

The slave trade includes all acts involved in the capture, acquisition or 
disposal of a person with intent to reduce him [or her] to slavery; all acts 
involved in the acquisition of a slave to selling or exchanging him [or her]; 
all acts of disposal by sale or exchange of a slave acquired with a view to 
being sold or exchanged, and, in general, every act of trade or transport in 
slaves.   

591.   In addition, Article 5 of the Convention prohibited “compulsory or forced labour,” and 
recognised the likelihood that such labour involves “conditions analogous to slavery.”  
Thus to avoid such conditions, Article 5 restricts the use of forced labour to that which is 
authorised by competent public authorities for public purposes or, if for private purposes, 
permits such labour only when it is performed on an exceptional basis, is adequately 
remunerated, and does not require the person to be removed from their home.  Article 6 
called for imposing severe penalties for any infractions of laws or regulations.   
Interpretations of these provisions are discussed infra. 

(ii) Forced Labour as a War Crime 

592.   A second source which allows us to recognise the crime of sexual slavery during the 
Second World War is the 1907 Hague Convention IV and annexed Regulations, which 
codified the customary law prohibition on making slaves of prisoners of war or occupied 
civilian populations.  Japan ratified the l907 Hague Convention on December 13, 1911. 

593.   Article 5 of the Convention prohibits using prisoners of war for forced labour that is 
“excessive” or “connected with the operations of the war.”425  With regard to civilian 
populations, Article 52 of the Hague Regulations is stricter in stipulating protections to be 
afforded to the civilian population and preventing an invading army from using the 
conquered people to support the war:   

Neither requisitions in kind nor services can be demanded from 
communities or inhabitants except for the necessities of the army of 

                                                                                                                                                              
(E/CN.4/Sub.2/1998/13), Report to the UN Sub-Commission on the Prevention of Discrimination and Protection of 
Minorities by Gay McDougall, Special Rapporteur, 22 June 1998.  Appendix: An Analysis of the Legal Liability of the 
Government of Japan for “Comfort Women Stations” established during the Second World War.  This study notes the 
existence of 20 international agreements by 1932 prohibiting slavery. 

424  See e.g. Bassiouni, Enslavement, in International Criminal Law (M. Cherif Bassiouni, 2nd ed., vol. I, 1999), pp. 663, 663-
704. 

425  Convention (IV) Respecting the Laws and Customs of War on Land with Annex of Regulations (18 October 1907), 3 
Martens Noveau Recueil (ser. 3) 461, entered into force 26 January 1910, Article 5 (“1907 Hague Convention IV”). 
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occupation.  They must be in proportion to the resources of the country, 
and of such a nature as not to involve the population in the obligation of 
taking part in military operations against their country.426 

594.   This exception can never be interpreted to include sexual servitude.  Slavery, and hence 
sexual slavery, cannot legally constitute military necessity.  Further, the 1907 Hague 
Convention prohibits rape and emphasises the prohibition in Article 46, which requires 
respect for “family honour.” When read together, these provisions of the 1907 Hague 
Convention prohibited, amongst other things, what is now understood as the crime of 
sexual slavery.  

595.   The 1929 Geneva Convention Relative to the Treatment of Prisoners of War, signed by 
Japan, reinforced and broadened this protection of prisoners of war.  Article 29 provides:  
“No prisoner of war may be employed at labours for which he is physically unfit;” and 
Article 32 stipulates: “It is forbidden to use prisoners of war at unhealthful or dangerous 
work.”427   Sexual slavery is obviously dangerous and unhealthy and falls within the 
purview of protections. 

(iii) ILO Convention Concerning Forced Labour 

596.   The 1930 Convention Concerning Forced Labour (ILO No. 29),428 which Japan signed in 
l932, provides a third source of the prohibition on sexual slavery. The 1930 Convention 
defined “forced or compulsory labor” as “all work or service which is exacted from any 
person under the menace of any penalty and for which the said person has not offered 
himself voluntarily.”429   

597.   This Convention elaborated on the Slavery Convention’s exception of forced labour for 
authorised public purposes.430  It also prohibited all forced labour for the benefit of private 
individuals (art. 4) and required, for example, that the public purpose be “of important 
direct interest for the community called upon to do the work or render the service,” as a 
matter of “imminent necessity” (art. 9).  Further, it called for strict protection of the 
workers’ health (art. 17(1)), prohibited more than sixty (60) days of such work in a year 
(art. 12(1)), and required working conditions and overtime pay comparable to voluntary 
workers (arts. 13-15).  

                                                 
426  1907 Hague Convention IV, Article 52.   
427  Geneva Convention (III) Relative to the Treatment of Prisoners of War, signed 27 July 1929, 118 L.N.T.S. 343, entered into 

force 19 June 1931.  Japan was a signatory, although not a State Party. 
428  Forced Labour Convention, 1930 (No. 29), UNTS 55, entered into force 1 May 1932. 
429  ILO No. 29, Article 2(1). 
430  Article 2 permits forced labour as follows:    

(a) compulsory military service [limited to] work of a purely military character; normal civic obligations 
of the citizens of a fully self-governing country; 
(b) Any work or service exacted from any person as a consequence of a conviction in a court of law, 
[when done under supervision of a public authority and not hired out to private businesses or 
individuals]; 
(c) Any work or service exacted in cases of emergency, that is to say, in the event of war or of a 
calamity or threatened calamity, and in general any circumstance that would endanger the existence or 
the well-being of the whole or part of the population; 
(d) Minor communal services in the direct interest of the said community [which are] normal civic 
obligations incumbent upon the members of the community, provided that the members of the 
community or their direct representatives shall have the right to be consulted in regard to the need for 
such services.  
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598.   Significantly, in l997, the ILO Committee of Experts ruled that Japan’s system of military 
sexual slavery violated the Forced Labour Convention.431  It rejected Japan’s contentions 
that irrespective of whether or not it had violated the Convention, it had fulfilled its 
obligations regarding issues of reparations and settlement of claims relating to the war, 
including those of the former “comfort women,” in accordance with the relevant 
international agreements.  The Committee of Experts stated that Article 2(a), which 
permits compulsory military service, does not apply to the “comfort women” system 
because exception applies only to “work of a purely military character.”   Further, it 
found no warrant in invoking Article 2(c), which permits compulsory labour in the event 
of war or other calamities which threaten the safety or well-being of the population. The 
Committee found that this exception is strictly limited to genuine public emergencies 
requiring immediate action and that the scope and purpose of the involuntary labour must 
be restricted to those meeting the exigencies of the situation. Women’s sexual integrity 
and sexual autonomy may never be sacrificed in the name of public “emergency.” 

599.   In respect of the “comfort women” system, the Judges note that other fundamentals of 
permissible forced labour under the ILO Convention were also violated even though their 
observance in this case would not have rendered the “comfort system” legal.  For 
example, medical attention was not designed to protect the health of the women and 
women were subjected to dangerous “treatments” which in many cases resulted in severe 
and long-lasting health damage (art. 17(1)).  Nor did regulations even purport to limit 
their horrific servitude to 60 days in a year (art. 12(1)).  Instead, most women did 
continuous service limited only by their own incapacity to continue or the end of the war.   

600.   The Tribunal endorses the ILO Committee’s 1997 holding, and emphasises that sexual 
servitude can never be a permissible form of compulsory labour.  There is no “necessity” 
argument that can justify subjecting a person – female or male – to sexual violence.  Nor 
can rape, sexual bondage, or other forms of sexual violence ever be rendered acceptable 
by payment, by providing amenities, health care or rewards, or by limiting the days of 
service.  In this sense, forced sexual labour is different from other forms of forced labour, 
which may be permissible under narrowly defined circumstances, because forced sex ipso 
facto constitutes an exercise of ownership over a person. 

(iv) The Suppression of Trafficking  

601.   The international prohibition on trafficking in persons, in particular for sexual purposes, 
is the fourth source of the international prohibition of sexual slavery extant prior to l937.  
The Trafficking Conventions of 1904, 432  1910, 433  1921 434  and 1933 435  provide further 
evidence that sexual slavery was considered an international criminal offence before and 
during the Second World War.  The 1910 Convention provides, in Article II, that parties 
must punish those who use fraud, violence, threats, abuse of authority, or any other means 
of constraint to “procure, entice or lead away” a girl or woman for “immoral purposes,” 

                                                 
431  CEACR: Individual Observation concerning Convention No. 29, Forced Labour, 1930 Japan (ratification: 1932), published: 

1999. 
432  International Agreement for the Suppression of White Slave Traffic, 1904, 1 L.N.T.S 83, reprinted in 195 Parry’s T.S 326, 

entered into force 18 July 1905. 
433  International Convention for the Suppression of White Slave Traffic, 1910, 7 Martens Nouveau Recueil (ser.3) 242, 

reprinted in 211 Parry’s T.S 45, entered into force 15 September 1911 (hereinafter “the 1910 Convention”). 
434  International Convention for the Suppression of the Traffic in Women and Children 1921, 9 L.N.T.S 45, reprinted in 18 Am. 

Journal Int’l Law (Supp. 1924), p. 130, entered into force 22 June 1922. 
435  International Convention for the Suppression of the Traffic in Women of Full Age, 1933, 150 L.N.T.S 431, entered into 

force 24 August 1934. 
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which was a reference to prostitution.  To traffic a woman or girl against her will or by 
deception was an aggravating circumstance requiring greater punishment than trafficking 
with her consent.436   

602.   The 1921 International Convention for the Suppression of the Traffic in Women and 
Children is particularly relevant as Japan ratified it in l925 and all the conventions are 
cumulative in the sense that the later conventions reaffirmed the earlier ones.  We note 
that Japan was a party to the 1921 Convention. When Japan ratified the 1921 Convention, 
it did not include Chosen, Taiwan, the leased territory of Kwantang, the Japanese portion 
of the Saghalien Islands and Japan’s mandated territory in the South Seas.  

603.   Under Articles 2 and 3, states parties were required to take all steps necessary to discover 
and prosecute persons engaged in the traffic of women and children. We do not consider 
that Article 14, permitting states to make exceptions to this Convention for certain 
territories, undermines the Convention’s importance as a source of prohibiting the sexual 
slavery institutionalised by the Japanese military. We find the expert opinion of Professor 
Kalshoven convincing that the provision was inserted due to concern about practices 
which had continued as local customs, e.g., payment of dowry and “bride price”, in many 
territories controlled by the then colonial powers.437  We reject any contention that Article 
14 could justify reservations for conduct that constitutes the crime of sexual enslavement 
under international law.  

604.   In addition, the General Assembly of the League of Nations considered the prohibition on 
trafficking in women and girls to have become part of customary international law by the 
time of the Second World War.438 Thus both conventional and customary law provide 
forceful evidence that sexual slavery was a crime well before Japan instituted the system 
of military sexual slavery. 

(v) [En]forced Prostitution as a War Crime 

605.   The fifth source of the prohibition on sexual slavery at the time of the wars in the Asia-
Pacific was the customary humanitarian law prohibition on forced prostitution. The 1919 
War Commission Report of World War I listed “abduction of girls and women for the 
purpose of enforced prostitution” as a serious war crime.  With the exception of the post-
war Allied military proceedings, the prosecution of war crimes was treated largely as a 
domestic matter. After World War II, the Dutch Military Tribunal at Batavia (now 
Jakarta) prosecuted and convicted Japanese defendants on charges of “enforced 
prostitution” as a violation of the Dutch war crimes statutes, for crimes related to Japan’s 
system of military sexual slavery committed against some of the Dutch women living in 
Dutch Indonesia during the war. 439 

                                                 
436  Convention for the Suppression of the Traffic in Persons for the Prostitution of Others, 1949, approved by General 

Assembly Resolution 317 (IV) of 2 December 1949, entered into force on 25 July 1951, Final Protocol. Japan ratified the 
Convention, without reservation, on 1 May 1958. 

437  The International Commission of Jurists has also taken the position that Japan may be held responsible for having violated 
its obligations under the Convention vis-à-vis women taken from the Korean peninsula as a matter of construction of 
Article 14.   

438  Report of the 6th Committee to the Assembly of the League of Nations 1926, League of Nations Official Journal, Sixth 
Supplement No. 44, p. 416. 

439  Temporary Court-Martial in Batavia in the case of the Judge-Advocate ratione officii versus 12 unnamed defendants, No. 
72/1947 (hereinafter Batavia case). 
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606.   At the same time as this Tribunal views the prohibitions on trafficking and forced 
prostitution as sources of the international crime of sexual slavery, we note the vehement 
objection of many “comfort station” survivors to classifying the crimes committed against 
them as forced prostitution. 

607.   In sum, based on these five overlapping sources of law, the Judges find that in 1946 there 
was an ample basis under international law to prosecute Japanese officials for the crime 
of sexual slavery, even though the terminology is of more recent vintage.    

(c) Post-War Jurisprudence 

608.   The Charters and jurisprudence of the post-war Tribunals confirm the status of 
enslavement and forced labour as international crimes and outline conditions in the 
context of non-sexual forced labour that were also prevalent in the context of the military 
“comfort women” system.   

609.   The Charters of both major post war Tribunals conferred jurisdiction over “enslavement” 
as a crime against humanity.440  With respect to war crimes, the IMTFE Charter does not 
enumerate prohibited acts, but the IMTFE Indictment charges forced labour and 
enslavement.441  The IMT Charter included as a war crime “deportation to slave labour or 
for any other purpose of civilians in or of occupied territory”442 and the Indictment of the 
IMT charged both “enslavement” and “deportation to slave labour.”443  The CCL10 also 
included enslavement and deportation to slave labour as crimes against humanity, and 
deportation to slave labour as a war crime. 444   The Tribunals did not endeavour to 
distinguish these offences in their Judgements. 

610.   The IMTFE found that Japan had operated a brutal slave labour system, using prisoners 
of war and civilian internees and members of the occupied populations who were 
conscripted “by false promises and by force” for various war-related purposes. Labourers 
were “transported to and confined in camps” and “used to the limit of their endurance.”  
They were deprived of the basic human needs for food, clothing, shelter, and medical 
supplies, and made to work under dehumanizing conditions and in dangerous places, 
including on military installations and in war zones. 445 

611.   Similarly, the Nuremberg Tribunal and the CCL10 proceedings found that Nazi Germany 
operated a slave labour system in which forced labourers were taken by deception or 
force, deported to the aggressor country, deprived of all right to control the conditions of 
their labour, forced to work under dangerous conditions, and deprived of the rights 
associated with ordinary community living, such as the right to choose one’s residence, 
live with one’s family, and participate in public life.  As with Japan’s system, labourers 
who were sick, injured, or otherwise unproductive were starved to death or killed outright 
because they had outlived their usefulness.446 On these findings, using the same criteria, 

                                                 
440  Article 5(c) IMTFE Charter; Article 6(c) IMT Charter. 
441  Count 53, Sections Two and Twelve, Appendix D.  
442  Article 6(b) IMT Charter. 
443  Counts One, Three, and Four of the Nuremberg Indictment.  IMT Docs, Vol. I. 
444   CCL10, Article II(c) and II(b).  
445  IMTFE Judgement (Roling), pp. 413-417.  It is notable that the IMTFE, finding that the conscripted labour was subject to 

the same conditions as the civilian internees, treated the former as part of the civilian internees. 
446  IMTFE Judgement (Roling), p. 415. 
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the Nuremberg Tribunal convicted defendants of forced labour as a war crime and 
enslavement as a crime against humanity.447 

612.   The post-war Tribunals further found that both the German and Japanese slave labour 
systems were governmentally organised. The IMTFE convicted TOJO for his 
participation in the slave labour policies, noting his instructions that prisoners who did not 
work should not be allowed to eat. The Tribunal held that application of this policy 
“account[ed], at least in part, for the constant driving [of sick, wounded and malnourished 
prisoners] to labour upon military works until they died of hunger, disease or 
exhaustion.”448 Similarly, Germany’s slave labour program was found to have exploited 
people “to the highest extent, and at the lowest expenditure.”  Indeed, defendant Himmler 
had expressed regret that the Nazis had allowed hundreds of thousands of Russians to 
starve to death before using them first as “raw material” for labour power.  

613.   With limited exception, the post-war proceedings did not define slavery or enslavement; 
nor did they attempt to define or draw clear distinctions between slavery, forced labour, 
and the slave trade.  The Pohl case defines slavery as “involuntary servitude” and 
describes its essence as “compulsory uncompensated labour.” The decision makes clear 
that it is not necessary to prove ill-treatment: “Slaves may be well fed, well clothed and 
comfortably housed, but they are still slaves if, without lawful process, they are deprived 
of their freedom by forceful restraint Involuntary servitude, even if tempered by humane 
treatment, is still slavery.”449  

614.   The detailed treatment and prosecution of both the Japanese and German slave labour 
systems stands in sharp contrast to the absence of consideration of its gender analogue: 
the “comfort women system.” Nonetheless, the jurisprudence of the post-war Tribunals 
make clear that the “comfort women” system was in fact a slavery system, as discussed 
below, and should have been prosecuted as such. Indeed, largely at the insistence of the 
“comfort women” survivors, the nomenclature “sexual slavery” has been widely 
recognised today, most significantly in the Statute of the International Criminal Court, 
which has been signed by more than 120 countries.450  For the reasons set forth below, the 
Judges find that this crime was unquestionably encompassed by the accepted 
understanding of slavery, rape, and forced labour prevailing during the Second World 
War. 

(d) The Crime of Sexual Slavery 

615.   As neither the IMTFE nor the IMT was presented with charges of sexual slavery, it falls 
to this Tribunal to adjudicate this crime.  In doing so, we review recent developments in 
international humanitarian law, international criminal law, and international human rights 
law to the extent that it is useful to our analysis in examining the content and scope of 
laws in effect from l937-1945. 

                                                 
447  Thus, the defendant von Schirach was convicted only of crimes against humanity and held responsible for the slave labour 

program based on the same law and underlying facts discussed in relation to slavery as a war crime. 
448  IMTFE Judgement (Roling), pp. 414, 416. 
449  US v. Oswald Pohl and Others, Judgement of 3 November 1947, reprinted in Trials of War Criminals Before the 

Nurernberg Military Tribunals under Control Council Law No. 10, Vol. V, pp. 958, 970.  The IMT also convicted Speer in 
connection with the Nazi slave labour program, notwithstanding that  “he insisted that the slave labourers be given adequate 
food and working conditions so that they could work efficiently.” P. 579. 

450  Rome Statute, art. 7(1)(g) and arts. 8(2)(b)(xxii) and 8(2)(e)(vi). 
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(i) Concepts of Chattel Slavery and Forced Labour 

616.   Considering the various international sources of law in l937-1945, it is clear that 
enslavement is built upon two interrelated forms of subordination: chattel slavery and 
forced labour.  Likewise, sexual slavery combines, in particularly egregious form, both 
concepts of slavery.   

617.   Chattel slavery exists when a person is treated as an object or property subject to use or 
disposal by another person, whether for economic, recreational, domestic or other 
purposes.  For example, a person is treated as chattel if she is regarded as an item of 
property or economic value while her humanity is disregarded. When a person’s body is 
placed at the disposal of another to use sexually without their valid or genuine - that is 
knowing and voluntary - consent, that is a form of chattel slavery. Sexual slavery is 
particularly heinous because using a person as, or reducing a person to, sexual property 
violates the physical and mental integrity of the victim on the most profoundly personal 
plane.  The victim is deprived of control over not only her body, but also her sexual 
activity and autonomy, which denies some of most fundamental components of human 
dignity.  Moreover, because of the sexual nature of this form of enslavement, the victim 
often suffers either in silence or from socially induced opprobrium and marginalisation. 

618.   Forced labour exists, with rare exceptions indicated earlier (i.e., legitimate public 
emergency purposes), when a person is made to perform labour against her will.  Forced 
labour involves fundamental disregard for a person’s right to self-determination, physical, 
mental and spiritual integrity, livelihood and human dignity. Depriving a person of 
control over sexuality and denying her sexual integrity in order to satisfy the demands of 
another is a particularly atrocious form of forced labour, using and abusing the victim’s 
body and spirit. As previously stated, the Tribunal considers it axiomatic that rape and 
other forms of sexual violence or abuse can never be viewed as legitimate forms of labour.  
Neither remuneration nor the satisfaction of ones survival needs mitigate the conditions 
involving servitude. 

(ii) Essential Elements of Sexual Slavery 

619.   The 1926 Slavery Convention, which defined slavery as “the status or condition of a 
person over whom any or all of the powers attaching to the right of ownership are 
exercised,” provides the overarching and enduring element of slavery.  This definition 
incorporates both the chattel and forced labour concepts discussed above and applies with 
full force to sexual slavery. Based on the l926 Convention, we also recognize that acts 
involved in the acquisition of persons for the purposes of enslaving them constitute 
slavery. 

620.   We find that the actus reus of the crime of sexual slavery is the exercise of any or all of 
the powers attaching to the right of ownership over a person by exercising sexual control 
over a person or depriving a person of sexual autonomy.451  Thus, we consider that control 
over a person’s sexuality or sexual autonomy may in and of itself constitute a power 
attaching to the right of ownership. The mens rea is the intentional exercise of such 
powers.   

                                                 
451  We note that this corresponds to the findings of the ICTY Trial Chamber in the Kunarac Trial Chamber, Judgement, paras. 

539-540.  That Judgement concerned a situation of sexual slavery charged both as “rape” and  “enslavement” under the 
ICTY Statute. 
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621.   Accordingly, the Tribunal finds that the crime of “sexual slavery” is a form of 
enslavement and forced labour and constituted a crime under international law between 
1937 and 1945, even though the terminology “sexual slavery” was not then used.  Our 
conclusion is buttressed by the fact that rape and forced prostitution were already 
articulated as international crimes at that time. Thus, trying the accused for the crime of 
sexual slavery committed between 1937 to 1945 does not violate the principle of nullum 
crimen sine lege. 

(iii) Recent Approaches to Sexual Slavery 

622.   We note that our approach to the elements of the crime of sexual slavery is also 
confirmed by more recent jurisprudence and the writings of jurists.  It differs, however, 
from the elements of sexual slavery adopted in the non-binding Elements Annex to the 
Rome Statute of the International Criminal Court, as discussed below. 

623.   The groundbreaking Kunarac Judgement issued earlier this year by a Trial Chamber of 
the ICTY reaches a conclusion similar to our own, and it also provided a sound 
foundation for the subsequent prosecution of the crime of sexual slavery.452  Because the 
ICTY Statute does not distinguish sexual slavery as a separate crime, two of the accused 
in Kunarac were instead charged with both “rape” and “enslavement” as crimes against 
humanity. The indictment charged that these defendants enslaved women and young girls 
and subjected them to repeated rape and other forms of sexual violence, including forced 
nudity over a period of weeks or months. 453  In addition to the sexual servitude, many 
victims were also required to perform domestic labour. 

624.   The Kunarac Judgement adopted the l926 Slavery Convention’s definition of 
enslavement,454 and it went on to illustrate what is meant in broad terms by “the powers 
attaching to the right of ownership:”  

[I]ndications of enslavement include elements of control and ownership; 
the restriction or control of an individual’s autonomy, freedom of choice or 
freedom of movement; and, often, the accruing of some gain to the 
perpetrator.  The consent or free will of the victim is absent.  It is often 
rendered impossible or irrelevant by, for example, the threat or use of force 
or other forms of coercion; the fear of violence, deception or captivity, 
psychological oppression or socio-economic conditions.  Further 
indications of enslavement include exploitation; the exaction of forced or 
compulsory labour or service, often without remuneration and often, 
though not necessarily, involving physical hardship; sex; prostitution; and 
human trafficking. With respect to forced or compulsory labour or service, 
not all labour or service by civilians, in armed conflicts, is prohibited –
strict conditions are, however, set for such labour or service.  The 
“acquisition” or “disposal” of someone for monetary or other 
compensation, is not a requirement for enslavement.  Doing so, however, 

                                                 
452  Prosecutor v. Dragoljub Kunarac, Radomir Kovac and Zoran Vukovic, Judgement, IT-96-23-T & IT-96-23/1T, 22 February 

2001 (Kunarac Trial Chamber Judgement).  
453  The original indictment in the case was the first devoted exclusively to a broad range of crimes confronting women during 

periods of armed conflict, and the sexual slavery was but one part of the trial held against three of the eight accused who 
were within the custody of the Tribunal.  Guilty verdicts were rendered against two accused for both “rape” and 
“enslavement” as crimes against humanity. 

454  Kunarac Trial Chamber Judgement, para. 542. 
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is a prime example of the exercise of the right of ownership over someone.  
The duration of the suspected exercise of powers attaching to the right of 
ownership is another factor [whose] importance will depend on the 
existence of other indications of enslavement.  

[The basic factors include] the control of someone’s movement, control of 
physical environment, psychological control, measures taken to prevent or 
deter escape, force, threat of force or coercion, duration, assertion of 
exclusivity, subjection to cruel treatment and abuse, control of sexuality 
and forced labour.455 

625.   These are all factors “to be taken into account in determining whether enslavement was 
committed.”456 Significantly, the Kunarac Judgement does not rank factors and it treats 
“control of sexuality” as an exercise of a power of ownership every bit as much as more 
traditional factors such as control of movement or forced labour. 

626.   We endorse the Kunarac Trial Chamber’s holding that control of sexuality is itself an 
indicator of the general crime of enslavement.  We consider that control over sexuality is 
an indicium of slavery regardless of whether the enslavement encompasses the usage of a 
person as sexual property or for forced sexual labour. Otherwise, the definition of 
enslavement would erroneously exclude one of the most common forms of servitude 
imposed upon women, sexual servitude.   

627.   The Judges note that, where the exercise of control over sexuality is an essential factor in 
the enslavement, this can, but need not be, the dominant factor.  Such exercise of sexual 
control will usually entail some other indicators of the status or condition of being 
enslaved, such as control over movement, coercion, repetition, or duration. Where control 
of sexuality is a factor in enslavement, the crime of sexual slavery can also be charged 
separately.457   In our view, both sexual slavery and enslavement should be charging 
options because both crimes may be applicable as their elements and the interests they 
protect are distinct.  Sexual slavery recognises the specific nature of the form of 
enslavement and ensures that it will be given the distinct attention it deserves.  Moreover, 
victims of the crime of sexual slavery may need somewhat different forms of protective 
measures or redress than victims of other forms of slavery. 

628.   This approach to the essential elements of sexual slavery finds support in the reports of 
the Special Rapporteur on systematic rape, sexual slavery and slavery-like practices 
during armed conflict, by Gay McDougall, a leading expert in international law.458  In her 
Final Report to the UN Commission on Human Rights, she defines “sexual slavery” as:  

the status or condition of a person over whom any or all of the powers 
attaching to the right of ownership are exercised, including sexual access 

                                                 
455  Kunarac Trial Chamber Judgement, paras. 542 & 543 (emphasis supplied). 
456  Kunarac Trial Chamber Judgement, para. 543. 
457  We note that, in a case involving, for example, forced labour during the day and sexual servitude at night, both enslavement 

and sexual slavery could be charged because the elements of the two crimes and the interests protected would be different.  
See e.g., Celebici Appeals Chamber Judgement, paras. 400, 412-413; Kunarac Trial Chamber Judgement, paras. 556-557. 

458  Final Report submitted by Ms. Gay J. McDougall, Special Rapporteur, E/CN.4/Sub.2/1998/13 of 22 June 1998; and the 
Update to the final report submitted by Ms. Gay J. McDougall, Special Rapporteur, E/CN.4/Sub.2/2000/21 of 6 June 2000. 
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through rape or other forms of sexual violence. Slavery, when combined 
with sexual violence, constitutes sexual slavery.459   

629.   The Special Rapporteur’s approach is also to recognise that the violation of sexual 
autonomy through rape or other forms of sexual violence is a power attaching to the right 
of ownership over a person. Further, the Update to the Final Report explained: 

The Special Rapporteur understands that based on customary law 
interpretations of the crime of slavery, and thus sexual slavery, there are no 
requirements of any payment or exchange; of any physical restraint, 
detention or confinement for any set or particular length of time; nor is 
there a requirement of legal disenfranchisement.  Nonetheless, these and 
other factors may be taken into account in determining whether a “status or 
condition” of slavery exists.  While the most commonly recognised form 
of slavery involves the coerced performance of physical labour or service 
of some kind, again, this is merely a factor to be considered in determining 
whether a “status or condition” exists which transforms an act, such as 
rape, into sexual slavery.  It is the status or condition of being enslaved 
which differentiates sexual slavery from other crimes of sexual violence, 
such as rape.460 

630.   By contrast, we view the approach suggested to the International Criminal Court to be 
inconsistent with a proper recognition of the breadth of factors that constitute 
enslavement and the relationship of sexual slavery thereto as a matter of customary 
international law.  The ICC Statute includes the crime of sexual slavery but contains no 
definition of the crime.  The Statute does define “enslavement” as “the exercise of any or 
all of the powers attaching to the right of ownership over a person,” and “significantly 
provides that enslavement includes the exercise of such power in the course of trafficking 
in persons, in particular women and children.”461  Subsequent to the adoption of the 
Statute, however, the Preparatory Commission negotiated an Elements Annex to guide 
the ICC in interpreting the crimes within its jurisdiction.462  In our view, the Elements 
Annex adopts an unreasonably narrow definition of enslavement that it then extends to 
sexual slavery, and hence the elements adopted do not adequately reflect the crime under 
international law.463  

631.   The Judges consider that the general enslavement element defined in paragraph 1 is 
inconsistent with the international concept of slavery articulated in the l926 Slavery 
Convention. We find no warrant for limiting “any or all of the powers attaching to the 
right of ownership” to situations involving commercial exchange or “similar deprivation 
of liberty.”464 We note that the commercial element is contrary to the 1926 Convention 

                                                 
459  Update to the final report submitted by Ms. Gay J. McDougall, para. 47. 
460  Update to the final report submitted by Ms. Gay J. McDougall, para. 50. 
461  Rome Statute, Article 7(2)(c). 
462  Report of the Preparatory Commission for the International Criminal Court, Addendum Part II: Finalised draft text of the 

Elements of Crimes, PCNICC/2000/Add.2, 6 July 2000. 
463  The Elements Annex defines the actus reus of sexual slavery as: 

1. The perpetrator exercised any or all of the powers attaching to the right of ownership over one or 
more persons, such as by purchasing, selling, lending or bartering such a person or persons or by 
imposing on them a similar deprivation of liberty. 
2. The perpetrator caused such person or persons to engage in one or more acts of a sexual nature. 

464  While this aspect of the ICC definition contains potential flexibility (the “such as” language preceding the enumeration of  
“purchasing, selling, lending or bartering” and the footnote reference broadening the meaning of deprivation of liberty), the 
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which explicitly applies to “all acts involved in the capture, acquisition or disposal of a 
person with intent to reduce h[er] to slavery,”465 and that the ICC Element’s footnote 
linking the phrase “other deprivation of liberty” to “servile status,” does not embrace all 
the possible contexts of enslavement encompassed by the l926 Convention. 

632.   While the ICC Elements can be applied to embrace the system of sexual slavery in this 
case, the narrow approach adopted may serve to exclude legitimate cases of enslavement, 
and particularly sexual slavery, in the future. 466  We note that the ICC Statute itself 
contains the broader definition drawn from the l926 Convention and that the Elements 
Annex is not intended to be binding on the future ICC but is specifically for guidance 
only.467  

633.   In sum, consistent with international law in effect during l937-1945 and with the principle 
of legality, this Tribunal endorses the jurisprudential approach of the Kunarac Judgement 
and the Special Rapporteur, which recognise that commercial exchange and deprivation 
of liberty are not mandatory reqirements of enslavement. We find that the control of a 
person’s sexuality itself indicates a power attaching to the right of ownership, which is 
the defining aspect of the actus reus of the crime of sexual slavery.  This is so regardless 
of whether sexual coercion is, as here, the dominant aspect of enslavement, or whether 
the sexual coercion occurs as incidental to or alongside other conditions that 
independently constitute enslavement. 

(iv) Sexual Slavery v. Forced Prostitution:  Correcting the Legal 
(Mis)Characterisation 

634.   The identification of sexual slavery as an international crime in our Charter and as a 
matter of international law today is, in our opinion, a long overdue renaming of the crime 
of (en)forced prostitution.  As such, it responds to a very important concern expressed by 
the survivors of the “comfort system,” which is that the term “forced prostitution”  
obscures the terrible gravity of the crime, suggests a level of voluntariness, and 
stigmatises its victims as immoral or “used goods.”   For the reasons set forth below, the 
Judges conclude that the crime historically denominated as “(en)forced prostitution” is 
more appropriately named “sexual slavery.”  We note initially, however, that the effect to 
obscure the offence of sexual slavery by calling it prostitution did not end with the end of 
the war.  Japan’s sympathizers who deny its responsibility for the systematic atrocities 
perpetrated against the “comfort women” and girls continue to characterise them as 
“prostitutes” and “camp followers” to assert both the voluntariness and immorality of the 
“comfort women,” and thus Japan’s own innocence.468 

                                                                                                                                                              
clause is unnecessary. Not only is the emphasis on commercial exchange or similar deprivation of liberty antiquated, it is 
contrary to the lived experience of women and men coerced or deceived into enslavement situations and sexual slavery. We 
note, for example, the absence of such essential and non-commercial means of enslavement such as “using” another person 
as one’s property. 

465  Article 1(2) of the Slavery Convention. 
466  The second element in the ICC definition, that “the accused caused such person or persons to engage in one or more acts of 

a sexual nature,” is sufficiently broad to encompass situations of sexual slavery.  The flaw here is in the failure to recognize 
that that exaction of sexual submission or services is itself a power attaching to the right of ownership. 

467  ICC Statute, Article 9(1). 
468  The Japanese government and military made efforts to create a subterfuge in order to make the “comfort system” appear as 

it were a form of voluntary prostitution.  The very fact they were denominated “comfort women” suggests voluntary 
engagement in benevolent activity.  Terminology such as “comfort stations,” “houses of relaxation” and “brothels” to refer 
to the sexual slavery facilities, and “prostitutes,” “camp followers,” “hostesses,” or “volunteers” to refer to the enslaved 
women, served to suggest that the “comfort stations” were houses of prostitution tantamount to the system of licensed 
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635.   The problematic character of the term “forced prostitution” is illustrated by the fact that 
the Trafficking Convention of 1933 uses the term “immoral purposes” to refer to both 
voluntary and coerced prostitution.469 The definition of the word “prostitute,” historically 
associated primarily with women, is often referred to in terms such as “base behaviour,” 
“promiscuous lewdness,” and “purposeful evil.”470  In many countries, prostitution, the 
exchange of sex for money or other value, is a crime. Moreover, the epithet “prostitute” 
refers both to those who sell sex and to women who violate social rules against sex 
outside of marriage or who otherwise break the rules of proper female sexual conduct.471  
The Judges do not accept the negative connotations associated with the term “prostitute,” 
but recognise that the epithet “prostitute” reflects profoundly discriminatory attitudes 
toward women.   

636.   Notwithstanding that forced prostitution involves essentially the same conduct as sexual 
slavery, it does not communicate the same level of egregiousness. The term “forced 
prostitution” tends to reflect the male view: that of the organizers, procurers, and those 
who take advantage of the system by raping the women.  The term sexual slavery reflects 
the victims view: its focus is on the enslavement and the rape, and the term more 
accurately captures the enormity of subordination and suffering.   

637.   In defence against the charges of rape and sexual slavery in the “comfort women” system, 
it has been asserted elsewhere that the women participated voluntarily as prostitutes. We 
find the persistence of this assertion mind-boggling in light of the enormous amount of 
testimonial, documentary, and circumstantial evidence to the contrary.  The Tribunal 
categorically and forcefully rejects the proposition that the women subjected to sexual 
slavery were voluntary prostitutes.  

638.   The testimony before this Tribunal demonstrates that, even after the ordeal some women 
survived, their suffering has been cruelly exacerbated as a result of their having been 
stigmatised as prostitutes. Instead of being welcomed back to their communities as 
victims of a terrible wrong, many survivors experienced indescribable shame and 
isolation. Naming the crime as sexual slavery is intended to contribute to lessening the 
misplaced stigma for these survivors as well as for future victims of such crimes.   

639.   Accordingly, the Judges find that the situation of the former “comfort women” and girls 
is more accurately termed “sexual slavery” rather than “forced prostitution.”  

                                                                                                                                                              
prostitution in Japan, and that the women worked there by choice. By thus attempting to sustain the myth that the “comfort 
women” system was a form of prostitution, the Japanese government and military sought to obscure its exploitative and 
coercive character as a system of sexual slavery. 

469  See e.g. International Convention for the Suppression of the Traffic in Women of Full Age, 53 UNTS 49, 1933, Article 1.  
See also International Convention for the Suppression of White Slave Traffic, 1910, Articles 1 & 2; Convention for the 
Suppression of the Traffic in Persons and the Exploitation of the Prostitution of Others, 96 UNTS 271, GA Res. 317 (IV) of 
2 Dec. 1949. For an analysis, see Yayori Matsui, Women in the New Asia (1996), pp. 13-30; Lois Chiang, Trafficking in 
Women, in Women and International Human Rights Law (Kelly Askin & Dorean Koenig eds., vol I, 1999), pp. 321-364; 
Ann Lucas, Women and Prostitution, in Women and International Human Rights Law, Ibid. pp. 683-726. 

470  The word is associated with reference to its common definition across different cultures.  Webster’s dictionary defines the 
verb “to prostitute” in wholly negative or derogatory terms: to surrender oneself or one’s powers; to expose publicly or 
shamefully; to offer, as a woman, to a lewd use; to give up to promiscuous lewdness; to devote to based or unworthy 
purposes; to seduce.  As an adjective, prostitute is associated with base purpose or ends, infamous, venal, corrupt, licentious, 
debased or subjected to evil.  

471  See Anne Gallagher, Contemporary Forms of Female Slavery, in Women and International Human Rights Law (Kelly 
Askin & Dorean Koenig eds., vol. II, 2000), pp. 487-523; Ann Jordan, Commercial Sex Workers in Asia, in Women and 
International Human Rights Law, Ibid., pp. 525-586. 
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(e) Indicia of Sexual Slavery and Their Application to the “Comfort System” 

(i) Introduction 

640.   The situations of slavery discussed in the IMT and IMTFE cases demonstrate some 
common or recurring characteristics of slavery.  The Kunarac Judgement also contains a 
useful summary of many of the various and variable characteristics or indicia that 
constitute enslavement and sexual slavery.  The indicia are not “elements” that must exist 
in all cases, but rather are a guide to determining when the status or condition of being 
enslaved exists. The presence or absence of any one indicium is not dispositive of 
whether a person has been enslaved. Thus, in discussing the pertinent indicia of sexual 
slavery here, we also address, where relevant, the significance of either their presence or 
absence to the determination that the “comfort system” was a system of sexual slavery.  

(ii) Involuntary Procurement 

641.   The acquisition of slaves through a slave trade is a common but not essential indicium of 
slavery.  A review of the case law reveals that a person may be acquired for enslavement 
in many ways, including abduction, force, coercion, purchase, exchange, deception, or 
false promises designed to induce a person to submit without resort to force. As discussed 
above, the IMTFE considered those recruited by either false promises or force to be slave 
labourers. The IMT also included as slave labourers persons recruited by propaganda and 
economic coercion, as well as by force and threats of reprisals against family members.  

642.   Initial consent does not preclude the possibility that consent may be withdrawn at any 
time.  Thus, even if some women initially agreed to provide sexual services, once they 
were forced to provide the services, enslavement existed and they became part of the 
“comfort system”.   

643.   The facts before us demonstrate beyond a reasonable doubt that most women were lured 
into the sexual slavery system through false promises of decent work, good wages and a 
better life.  Some of the women and girls were purchased from families or traded 
themselves for money for themselves or their families and thereby became the “property” 
of the proprietor or the military. Others were dragged into the system involuntarily – 
abducted, conscripted, beaten, or otherwise terrified into submission.  

644.   With regard to the Japanese women who had worked as licensed prostitutes, the Judges 
note that some were conscripted, including when the authorities refused to allow them to 
turn in their licenses and avoid being taken. The facts also support a conclusion that those 
who initially agreed to provide sexual services to the soldiers became “comfort women” 
subjected to sexual slavery once they were required to provide services against their will.  
Because they did not consent to the conditions of enslavement and the utter lack of 
control over their sexual integrity that the “comfort system” required, their initial consent 
did not make the ensuing enslavement lawful.  To the extent that some may have given 
knowing consent, their consent was subsequently vitiated by the conditions amounting to 
enslavement to which they were subjected and to which they objected.  Once the women 
were not free to leave, free to dictate the nature and terms of their services, or free to 
refuse services, they were enslaved. 
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(iii) Treatment as Disposable Property 

645.   Perhaps the most common form of slavery emerging from the jurisprudence is the 
treatment of people as having value only as objects or things to be used, even to the extent 
of having their energy, health, or life depleted, for another’s purposes or at another 
person’s whim.  This usually involves forcing people to work, thereby exploiting them; 
typically the slave is provided food and medical care only to the extent necessary to 
maintain their suitability to work.  It may also involve working people to death or killing 
them or allowing them to die as a result of starvation or abuse when they are deemed to 
have outlived their usefulness. Treating a person as one’s own property to use, keep, sell, 
lend, trade, discard or dispose of at will demonstrates one of the most characteristic forms 
of exercising powers of ownership.  

646.   Treating a person as one’s sexual property is the epitome of objectification and 
possession, depriving the sexually enslaved person of even remnants of intimate space 
and personal integrity.  It is a form of objectification disproportionately visited upon 
women and rooted in the fundamental failure to treat women as full persons.  The 
testimonies and other evidence before us demonstrated that “comfort women” were 
sexually used to and well beyond the limits of their endurance, provided health care only 
to the extent it benefitted soldiers and often with lasting harm to the women, and were 
killed or abandoned when their usefulness had passed. 

(iv) Restriction of Fundamental Rights and Basic Liberties 

647.   Another common feature of slavery is the restriction of fundamental rights and liberties, 
including freedom of movement and the exercise of free will.  Describing the conditions 
for those enslaved by the Nazi forced labour program, the Milch Judgement gave the 
following list of basic freedoms, the denial of which, taken together or in extreme cases 
alone, may indicate slavery: 

[T]he deportees were deprived of the right to move freely or to choose 
their place of residence; to live in a household with their families, to rear 
and educate their children; to marry; to visit public places of their own 
choosing; to negotiate, either individually or through representatives of 
their own choice, the conditions of their own employment; to organize in 
trade unions; to exercise free speech or other free expression of opinion or 
to gather in peaceful assembly.  They were frequently deprived of the right 
to worship according to their own conscience.472  

648.   While detention, confinement, or other deprivation of liberty of movement is a common 
characteristic of enslavement, the inability to leave need not be absolute nor physically 
enforced.  Enslavement does not require armed guards, barbed wire, or physical 
restraints; rather it involves control – physical, mental, psychological, financial, etc. – 
exercised over people’s lives.  For example, in the Kunarac case, women and girls were 
unable to escape the houses in which they were kept as sexual slaves because the territory 
was surrounded by the opposition. In one instance, the perpetrators gave the women keys 
to the house in order to keep unauthorised outsiders from entering. In another situation, 
the door to the apartment where the women were held was left ajar when the men were 

                                                 
472   Trial of Erhard Milch, United States Military Tribunal, Nuremberg, 20th December -17th April 1947, UNWCC, Vol. VIII, 

pp. 29-30 (Milch case); also excerpts in Trials of War Criminals before the Nuremberg Military Tribunals under Control 
Council Law, Vol II, 1947, p. 773. 
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present.  The Chamber in that case addressed the question of whether the possibility of 
escape negated detention or deprivation of liberty of movement.  The Trial Chamber 
rejected the claim, stating: 

The Trial Chamber is satisfied that the girls were also psychologically 
unable to leave, as they would have had nowhere to go had they attempted 
to flee.  They were also aware of the risks involved if they were 
recaptured.473 

649.   Thus an enslaved person can have freedom of movement and yet be unable to exercise it 
fully because of danger, fear, or circumstances.  While in many cases the perpetrator may 
create the danger through force, threat, coercion, psychological oppression or abuse of 
authority, in other situations, such as periods of armed conflict, mass violence, or the 
breakdown of law and order, the perpetrator may simply take advantage of the conditions 
existing which render a victim unable, either physically or psychologically, to leave or, in 
the case of sexual slavery, to refuse sex.   

650.   The facts before this Tribunal demonstrate beyond doubt that in many cases the “comfort 
women” and girls were physically and unlawfully detained or confined.  Barbed wire and 
armed guards were common throughout the different regions. The survivors’ testimony 
establishes that those who attempted to escape and failed were subjected to exceedingly 
cruel torture and public humiliation upon recapture designed to punish them and deter 
others from attempting to escape.   

651.   The survivors’ testimony also indicates that in some cases, other physical, psychological, 
or logistical barriers operated to restrict movement, even when the women were not 
physically restrained or obstructed from leaving.  Some women remained in their homes 
but had to leave it at night to provide sexual services to soldiers or officers who 
threatened them or their families if they refused.  In many cases, the “comfort women” 
and girls were transported far from their homes.  Even those “recruited” or abducted 
locally were typically removed from their communities and everything familiar and did 
not have the means to return.  The “comfort stations” were often in or near war zones; the 
women, particularly if they were of a different ethnicity or nationality, were easily 
identifiable, did not speak the local language, or had no resources which would enable 
them to get to safety.  Some were very young.  The testimony of Witness Song Shin Do 
of Korea sums up the most common situation:  

Since I didn’t know where I was, I didn’t speak the language, I had no 
money and no idea how to take the train, and the area was surrounded with 
soldiers, escape was impossible.  Even so, when the soldiers came into my 
room, horrifying and terrifying me, I cried and tried to run away.  The 
manager slapped my cheek until my nose bled, withheld my food and shut 
me up in a narrow room.  However, complete escape was impossible, and 
while crying, I became a tool for the sexual appetites of the soldiers. 

652.   The Judges agree with the analysis of the Trial Chamber in the Kunarac case that slavery 
does not depend on the use of physical restraint or the presence of formal signs of the 
slave status.  Nor is it necessary to show that slaves are ill-treated,474 although gross ill-

                                                 
473   Kunarac Trial Chamber Judgement, para. 750. 
474  Pohl case, p. 970 (“involuntary servitude, even if tempered by humane treatment, is still slavery”.) 
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treatment is almost always present. Rather, the key is whether circumstances exist which 
deprive a person unlawfully of the ability to exercise free will.   

(v) Absence of Consent or of Conditions Under Which Consent Is 
Possible. 

653.   Consent is not a defence to conditions of enslavement.  Apparent acquiescence or the lack 
of resistance is also irrelevant to a finding of sexual violence, rape or enslavement.  The 
testimony powerfully demonstrates that women were forced to be the objects on which 
men enacted or extracted their sexual release.  While some of the survivor-witnesses 
before this Tribunal indicated resistance at some point, we unequivocally reject the notion 
that lack of resistance is a sign of consent.  In fact, passive compliance is often the best or 
only means of both physical and mental survival.  In armed conflict situations especially, 
saying “no” is likely to be a futile gesture that places the victim in greater peril.  The 
evidence before this Tribunal demonstrates that, where women resisted, it aggravated the 
brutality and their suffering.  Thus, the Judges emphasise that passivity in no way 
precludes a charge of rape or sexual slavery when the elements of the crime are satisfied.   

654.   Indeed, in some cases, the victim may even initiate the sexual activity out of threat or fear.  
Although no testimony is before us in the present case to this effect, we have no doubt 
that this must have occurred on occasion in the “comfort system.”  We note that our 
views as to the irrelevance of active participation find support in the Kunarac Judgement, 
which found that a woman who initiated sex with an accused out of fear did not consent 
to the sex:  

The Trial Chamber is satisfied that is has been proved beyond a reasonable 
doubt that D.B. subsequently also had sexual intercourse with Dragoljub 
Kunarac in which she took an active part by taking of[f] the trousers of the 
accused and kissing him all over the body before having vaginal 
intercourse with him. 

The Trial Chamber accepts the testimony of D.B. who testified that, prior 
to the intercourse, she had been threatened by “Gaga” that he would kill 
her if she did not satisfy the desires of his commander, the accused 
Dragoljub Kunarac.  The Trial Chamber accepts D.B.’s evidence that she 
only initiated sexual intercourse with Kunarac because she was afraid of 
being killed by “Gaga” if she did not do so.475 

655.   The Judges agree with the wisdom of the Judges in Kunarac that active participation does 
not under these circumstances carry an inference of consent.  Accordingly, the Judges 
emphasise that there is no shame in submission or compliance, as it is rather an entirely 
reasonable, and often inevitable, response to sexual aggression. 

(vi) Forced Labour 

656.   Forced labour is also a frequent indicum of slavery.  Common characteristics include 
work without pay or other remuneration, the existence of fictitious labour contracts, token 
compensation, or other attempts to make the system or recruitment appear voluntary or 
legitimate.  The validity of any asserted agreements must be strictly scrutinised in light of 
the conditions imposed.  In the Milch case, the Tribunal stated, 
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It was sought to disguise the harsh realities of the German foreign labor 
policy by the use of specious legal and economic terms, and to make such 
policy appear as the exercise of conventional labor relations and labor law.  
The fiction of a “labor contract” was frequently resorted to…which 
implied that foreign workers were given a free choice to work or not to 
work for Germany’s military industry.  This, of course, was purely 
fictitious, as is shown by the fact that thousands of these “contract 
workers” jumped from the trains transporting them to Germany and fled 
into the woods.476   

657.   The presence of payment does not convert forced into voluntary labour. While lack of 
payment, or lack of adequate payment, is another common indicum of slavery, providing 
some form of compensation for the labour provided does not of itself negate the existence 
of slavery.  The Nuremberg Tribunal stated that, even though “theoretically the workers 
were paid, housed and fed…and even permitted to transfer some of their savings back to 
their native country,” the circumstances in which they were held and treated compelled a 
conclusion that they were enslaved.477  In particular, in that case, the evidence showed 
that:  

restrictive regulations took a proportion of their pay; the camps in which 
they were held were unsanitary; and the food was often less than that 
necessary to give the workers strength to do their jobs. [In certain cases] 
the employers were given authority to inflict corporal punishment and 
were ordered, if possible, to house them in stables, not in their own homes. 
They were subject to constant supervision by the Gestapo and the SS, and 
if they attempted to leave their jobs they were sent to correction camps or 
concentration camps.478  

658.   Thus, inability to refuse work, inappropriate labour conditions, and restrictions on 
freedom demonstrated slavery, notwithstanding the presence of compensation.   

659.   The fact that payment does not negate a finding of slavery is underscored in the case of 
sexual slavery, since rape itself violates the fundamental human right to personal bodily 
integrity, and rape is the primary way that powers of ownership over a person are 
exercised in sexual slavery.  The existence or non-existence of payment is irrelevant to 
this determination.  Furthermore, as payment is no more than a “specious legal and 
economic term” used to disguise the reality of slavery, giving victims compensation often 
causes them additional harm by attempting to obscure the wrong done to them.   

660.   Thus, that some “comfort women” were given payments by the Japanese military in no 
way precludes a finding that they were enslaved.  In some cases, the payments were a 
façade since the owners of the houses extorted all or most of it back from the women for 
so-called expenses.  However, even if some women retained a portion of the money, it is 
the absence of free will to refuse to provide sex that is central to our conclusion that their 
condition was one of sexual slavery.  Payment, even of prevailing wages, does not and 
cannot negate the crime of rape or slavery. 

                                                 
476  Milch case, p. 38. 
477  IMT Judgement, p. 59. 
478 IMT Judgement, p. 59. 
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(vii) Discriminatory Treatment 

661.   Slavery is typically a product of persecution and discrimination against a targeted group.  
The experiences of people under the chattel slavery system in the Western Hemisphere 
are instructive.  Under that system, African people were slaves and, thereby, devalued and 
treated as property, subjected to reproductive and intergenerational bondage, usually 
denied the right to maintain family and community relationships, denied legal personality, 
and generally subjected to inhumane treatment and abusive conditions. 479  It was a system 
that restricted virtually every aspect of liberty.  It also involved both forced labour for 
enslaved women and men, and sexual and reproductive servitude for many of the women.  
Women were bought and sold through advertising as to their sexual and reproductive 
characteristics.480  As a parallel to the “comfort women” system under consideration here, 
enslaved African women were used as objects of sexual pleasure and release for the 
“owners” and overseers and were regarded as sexual objects rather than individuals 
possessing human rights and inherent dignity.  

5. Findings as to Rape and Sexual Slavery in the Context of the “Comfort 
System” (Counts 1-2) 

662.   The above represent some of the most common, but by no means the only, indicia 
exhibiting the essential qualities of slavery, namely, the exercise of any or all of the 
powers of ownership over a person.  The horrendous circumstances to which the women 
were subjected reflected many indicia of slavery.  The women were treated as objects and 
used as property, deprived of their free will and liberty, and forced to provide sexual 
services to the Japanese military. The survivor-witnesses before this Tribunal testified 
consistently to being enslaved by force, deception or other involuntary and coercive 
means, either directly by soldiers or government officials or with their connivance and 
participation.  They all endured a series of rapes over months and years, were not free to 
leave or refuse to provide the services, and suffered abusive and inhumane conditions of 
detention.   

663.   Moreover, kidnapping or “recruiting” and transporting the women and girls, which was 
condoned, authorised, and often supervised by Japanese military personnel, was in itself a 
form of slave trade, and in violation of customary international law prohibiting the slave 
trade and trafficking in women and children.  The Judges also note that a large number of 
the victims of the military sexual slavery system were in fact girls.481  

664.   The evidence establishes conclusively that the Japanese government and military 
exercised the powers attaching to the right of ownership over the girls and women in the 
“comfort system.”  The Japanese military and their civilian agents asserted ownership 
over the women by procuring them, by confining them, by demanding their obedience 
and subservience, by subjecting them to repeated rapes and other forms of sexual violence, 
by otherwise torturing, mutilating and punishing them for disobeying them, by subjecting 
them to invasive and inhumane medical examinations, by exposing them to sexually 
transmitted diseases and subjecting them to harmful medical treatments, by subjecting 

                                                 
479  A. Yasmine Rassam, Contemporary Forms of Slavery and the Evolution of the Prohibition of Slavery and the Slave Trade 

Under Customary International Law, 39 Va. Journal of Int’l Law (1999), p. 303. 
480  Deborah Gray White, Ar’n’t I a Woman?  (1985). 
481   The 1924 Declaration of the Rights of the Child, adopted unanimously by the League of Nations, recognises that “mankind 

owes to the child the best it has to give” and in particular the child “must be protected against every form of exploitation.”  
Article 46 of the 1907 Hague Regulations also includes the right not to have children forcibly taken away. 
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them to unwanted pregnancies, by forcing them to have abortions or give up their 
children, and by killing them or abandoning them when their services were no longer of 
use.  Each of these acts and all of these acts were violations of international legal 
standards.  The crimes most assuredly amount to rape and sexual slavery. 

665.   The Japanese military and government officials and their agents committed the crimes of 
rape and sexual slavery against girls and women as a part of, and in the course of, their 
aggressive war waged in the Asia-Pacific. These crimes were widespread – occurring on a 
vast scale and over a huge geographic area – and systematic – being highly organised, 
heavily regulated, and sharing common characteristics.  They were committed against 
women and girls who were civilians.   

666.   In sum, the Tribunal finds that the Japanese military and civilian authorities committed 
rape and sexual slavery as a crime against humanity against tens of thousands of women 
and girls forced into sexual servitude to the Japanese military as part of the “comfort 
system” during World War II.   

667.   Whether the individuals accused incur individual or superior responsibility for these 
crimes will be addressed infra. 

6. Findings as to Rape in the Context of Mapanique (Count 3) 

668.   The evidence establishes that on November 23, 1944 the Japanese army attacked 
Mapanique and systematically raped an estimated 100 women as part of the wholesale 
destruction of the barrio, during which the community was shelled, houses were looted 
and burned, and men were publicly tortured and slaughtered. According to the evidence, 
the Japanese military planned and conducted a punitive and subjugation raid on 
Mapanique.  During this raid, the soldiers raped all of the young women and teenage girls 
of the barrio whom they could find.  Many older women were raped as well. 

669.   The rapes to which the witnesses testified followed a consistent pattern which included 
separating the males from the females, torturing and killing the males, forcing some 100 
girls and women to go to the Red House, and then raping them.  Many victims were also 
raped in their homes or enroute to the Red House.  Most were gang raped or raped by a 
series of perpetrators, often in front of others.  The pattern reveals that the rapes were 
committed during the course of the subjugation effort, whether predetermined or 
emerging in the course of the attack.   

670.   The rapes were both widespread and systematic, and were committed as part of an attack 
on civilians during an armed conflict.  The acts charged in Count 3 of the Indictment 
satisfy the legal requirements for the crime against humanity of rape.  Thus the Tribunal 
finds that the rapes at Mapanique constituted crimes against humanity.   

671.   Finally, in considering the relevant facts and law in this case, the Judges opine that, 
although it was not charged as such in the Common Indictment, confining women at the 
Bahay na pula for the purpose of repeatedly raping them may in some cases also 
constitute sexual slavery.  The soldiers held women against their will.  They raped many 
women multiple times and the women could not know if or when they would be raped 
again or free again.  The testimony given to this Tribunal on the count of sexual slavery 
shows that the sexual slavery facilities in the Philippines were most often military 
garrisons, and the soldiers frequently abducted women and girls for rape during the 
course of military raids.  These facts suggest that rape and sexual slavery outside the 
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formal establishment of the “comfort system” was a known part of Japanese military 
operations.  Indeed, the formal system of rape and sexual slavery instituted by the 
Japanese government and military would provide tacit approval of rape and sexual 
slavery committed outside the formalised system. 

672.   We now turn to an examination of the law to determine whether the accused incur 
individual or superior responsibility for the crimes alleged against them in the Common 
Indictment. 


