
182 

Women’s International War Crimes Tribunal 04 December 2001 

PART V – LEGAL FINDINGS AND VERDICTS 

A. INTRODUCTION:  SUMMARY OF THE CHARGES AND EVIDENCE RECEIVED 

768.   Counts 1 and 2 of the Common Indictment charge nine accused –  Emperor HIROHITO, 
ANDO Rikichi, HATA Shunroku, ITAGAKI Seishiro, KOBAYASHI Seizo, MATSUI 
Iwane, TERAUCHI Hisaichi, TOJO Hideki, and UMEZU Yoshijiro – with criminal 
responsibility under international law for the crimes of sexual slavery and rape as crimes 
against humanity in accordance with Article 3 of the Charter of this Tribunal.   

769.   Count 3 charges Emperor HIROHITO and YAMASHITA Tomoyuki with criminal 
responsibility for the rape of women at Mapanique as a crime against humanity. 

770.   As to all Counts, the Common Indictment alleges that rape was committed by persons 
acting pursuant to an order, plan, or policy of the accused, or with their assistance, 
instigation, encouragement, or acquiescence. To find such participation would establish 
the accused’s individual responsibility under Article 3(1) of this Tribunal’s Charter. 

771.   In addition, under Article 3(2) of the Charter, a military commander or other superior may 
be held criminally responsible for the crimes of sexual slavery and rape committed by 
persons over whom they exercised de jure or de facto control by virtue of their position or 
authority. 

772.   The two different bases of individual criminal responsibility enunciated by Articles 3(1) 
and 3(2) of the Charter each impose different legal requirements, as recognised and 
applied by the post-war Tribunals and as summarised below. 

773.   To incur Article 3(1) individual responsibility, the accused must have participated 
through ordering, planning, committing, instigating, aiding, or abetting crimes.  In 
addition, the Prosecutor must show that the accused had knowledge of the crime. With 
regard to proving Article 3(1) responsibility for rape and sexual slavery in the “comfort 
system,” the evidence must show that the accused not only knew about the existence of 
the “comfort stations,” but also knew that the “comfort system” involved criminal activity.  
This standard could be met if, for example, it could be shown that the accused knew that 
recruitment for the stations was deceptive or coercive or that the women were not 
providing sexual services willingly. 

774.   If it is demonstrated that the accused had the requisite mens rea, then, for Article 3(1) 
individual responsibility to attach, the Tribunal must determine whether the accused 
planned, instigated, ordered, aided, or abetted the “comfort system” by their acts or 
omissions. These are all commonly recognised as forms of “participation.”  Thus, the 
Article 3(1) individual responsibility actus reus here would require that the accused 
participated, through any of the aforementioned acts or omissions, in the “comfort 
system” or in the rapes at Mapanique. 

775.   By contrast, to incur Article 3(2) command or superior responsibility, the evidence must 
show that the accused knew or had reason to know that subordinates may be involved in 
criminal activity, and the superior failed to take necessary and reasonable measures to 
prevent or suppress the crimes and punish the perpetrators.  

776.   For Article 3(2) superior responsibility to attach once the mental element is satisfied, it is 
left to the Trial Chamber to determine whether the accused was a superior who failed in 
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his duty to prevent or punish the crimes committed by subordinates.  Because there is no 
evidence which suggests that any meaningful attempts were made by the accused to 
prevent or punish crimes related to the “comfort system” or the rapes in Mapanique, the 
sole remaining issue for Article 3(2) liability is to determine whether the accused had a 
duty to prevent the commission of the crimes by subordinates. 

777.   We have previously found the powerful and frank testimonies of the survivors of rape and 
sexual slavery to be credible and accept their testimony concerning the crimes committed 
both inside and outside of the “comfort system” as trustworthy.  The evidence 
demonstrates the frequent occurrence of rape accompanying the Japanese military 
aggression, including in Mapanique, as well as the existence of “comfort stations” or 
facilities for rape and sexual slavery in virtually all regions.    

778.   In addition to the testimonies of the survivors, the Tribunal heard the testimony of two 
perpetrators, former Japanese soldiers who confessed to participating in or otherwise 
encouraging and facilitating the rape of women inside and outside the “comfort station” 
system.  Their testimony confirmed that the military encouraged a culture of sexual 
violence toward “comfort women” and local women.  The perpetrator-witnesses 
authenticated the accusation that sexual violence inside and outside the “comfort system” 
was committed on a selective and racist basis, targeted against women whose rape or 
abduction would not, in the Japanese’s view, generate objection, outrage, or revenge.  We 
found this testimony, consisting of admissions of their own criminal conduct, to be 
credible. 

779.   The Tribunal also heard and accepted the testimony of a number of experts addressing the 
question of the roles and responsibility of the Japanese military and civilian officials for 
the system of military sexual slavery known as “comfort women” and its integral relation 
to the Japanese military aggression, as well as its sources in the prevailing misogynist and 
racist imperial culture. The experts assisted us by providing and interpreting a small but 
significant number of official Japanese documents that they and others had been able to 
rescue, notwithstanding the massive destruction of documents before surrender and the 
continued concealment of documents by the Japanese and certain Allied governments.  
Their testimony and the documents both confirm the testimony of the survivors with 
respect to the character of the sexual slavery system and shed further light upon the 
involvement of high-level political and military officials in its design, execution, and 
maintenance.  Experts in international law also provided useful information on 
appropriate legal standards in effect during the war.  The Judges were further assisted in 
their understanding of the profound and lasting nature of the trauma inflicted upon the 
“comfort” women by the testimony of psychological experts and sociologists.   

780.   In this section, we will first summarise the findings relevant to the assessment of criminal 
responsibility for the system of military sexual slavery charged in Counts 1 and 2 of the 
Common Indictment.  We will then apply the criteria of Article 3(2) and Article 3(1) 
criminal responsibility to the nine accused herein of those charges.  Secondly, we will 
summarise the evidence and findings relevant to the assessment of the criminal 
responsibility of the accused Emperor HIROHITO and YAMASHITA with respect to the 
rape of women at Mapanique charged in Count 3 of the Common Indictment.  
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B. COUNTS 1 AND 2 OF THE COMMON INDICTMENT 

1. Rape and Sexual Slavery in the “Comfort System” as Crimes Against 
Humanity 

(a) Summary of Findings Relevant to the Assessment of Criminal 
Responsibility of the Accused 

781.   There is abundant evidence, most notably from victim-survivor testimony, that the 
Japanese government and military were involved in all aspects of the sexual slavery 
system.  In addition, the evidence provided by experts confirms that Japanese officials at 
the highest levels participated knowingly in the system of sexual slavery. 

782.   The Tribunal has considered the findings of the IMTFE and the evidence before this 
Tribunal regarding the context in which the crimes charged occurred.  The totality of the 
evidence compels a conclusion that there was a consistent pattern of gross abuses 
committed against civilians by the Japanese military in the territories under Japanese 
control or attack.  The documented atrocities committed by the soldiers provide 
incontrovertible evidence that the Japanese military cultivated a culture of oppression and 
violence, including sexual violence, against both women and men.  The evidence before 
us demonstrates that the “comfort system” was a cruel reflection and systematic extension 
of this culture, visited principally upon women who were treated as inferior and 
expendable by virtue of their gender, ethnicity, poverty, and subordinated status. 

783.   The evidence is irrefutable that Japanese military and political leaders were, at the very 
least, aware of the propensity of soldiers to rape and otherwise sexually assault civilians.  
This predisposition was inveterate both before and after the establishment of the “comfort 
system.” After the assault on Nanking, consisting of mass murder, rape, and pillage, 
which became known internationally as the “Rape of Nanking,” the rape crimes drew 
intense international condemnation. These crimes became infamous, cast the Japanese 
military in disrepute in many parts of the world, and created a major diplomatic issue for 
the top political and military leadership.  In addition, the widespread rape of local Chinese 
women before, during, and after the conquest of Nanking generated local outrage and 
resistance which threatened to impede Japan’s conquest of China. Accordingly, largely as 
a result of the mass rapes committed in and around Nanking, in late 1937 Japanese 
military and civilian authorities approved a massive expansion of the “comfort system,” 
which had begun on a relatively small scale in l932.   

784.   Thus, among the urgent goals of the expansion of this system was to reduce the 
indiscriminate rape of civilian populations and thereby minimize international outrage 
and local resistance and protect the public image of the Japanese military and state.  The 
evidence demonstrates that the Japanese leaders expanded the “comfort system” for other 
reasons as well:  to prevent the soldiers from being infected with sexually transmitted 
diseases; to provide a means of “recreation” for soldiers, including to stoke them for 
battle and relieve their tensions afterward; and to avoid the leakage of strategic 
information from soldiers visiting brothels outside the control of the Japanese. There is no 
doubt that the “comfort women” system of sexual servitude was perceived as essential to 
the success of the Japanese military and its war of aggression.   

785.   Several key documents reveal the criminal nature of the recruitment process and the 
sexual servitude imposed upon “comfort women.”  For example, the Recruitment Memo 
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of March 1938 reported that recruiters used by the expeditionary forces were rounding up 
or recruiting women by methods tantamount to abduction, with the effect of creating 
hostility toward the Japanese military.  Consequently, the Recruitment Memo, which was 
sent by the War Ministry to the North China Area Army and Central China Expeditionary 
Forces, demands that greater attention be directed toward selecting more discrete 
recruiters (i.e., recruiters who would not abduct women off the street in broad daylight).  
A series of Japanese reports and secret telegrams concerning Taiwan demonstrate high-
level Ministry and military involvement in minute details involving the trafficking of 
women and girls and the establishment and maintenance of the sexual slavery system.  
Even information regarding something as basic as the travel arrangements of individual 
“comfort women” was reviewed at the highest levels.  Two reports by the Allied powers 
after the defeat of Japan further substantiate the claim that the Japanese Imperial Army 
was involved both directly and indirectly in illicit procurement and operation of the 
system of sexual slavery.   These reports also verify that the Allies had evidence of the 
coercive nature of the “comfort system” and, hence, that their failure to charge IMTFE 
defendants for crimes associated with the “comfort women” system was a conscious one. 

786.   Incontrovertible evidence verifies that the Japanese government and military used 
military personnel, local agents (such as police officers), village headmen, and private 
traffickers in the procurement process.  The evidence indicates that they increasingly 
encountered problems filling their quotas of “comfort women” necessary to satisfy sexual 
demands of a Japanese military comprised of some two million soldiers.  The accepted 
ratio of “comfort women” to soldiers and the cruel and inhumane conditions alone would 
have alerted political and military leaders, policy-makers, and those who implemented the 
scheme that the “comfort system” was coercive and women were subjected to abusive 
treatment and conditions.   

787.   It is highly significant that the documents which provide evidence of recruitment and 
regulations applicable to the “comfort women” do not also contain the necessary 
protective policies and procedures that would normally characterise a voluntary system.  
For example, there were no instructions directing the stations to implement measures 
ensuring that the girls and women were making voluntary decisions to join, were paid 
prevailing wages, or were able to leave and able to dictate or at least negotiate the terms 
of services. These omissions are conspicuous.  Instead, the regulations were directed 
toward protecting the health of the Japanese soldiers and the reputation of the military.  

788.   It is impossible to give credence to the claim that officials believed that the “comfort” 
girls and women from conquered, colonized, and annexed territories were providing their 
services willingly to assist the Japanese army, or that the women and girls would have 
agreed to provide or continue to provide sexual services once the brutal and slave-like 
conditions in the “comfort stations” became known.  The large numbers of women 
impressed into the sexual slavery system and the fact that the overwhelming majority was 
young, from poor, rural backgrounds, and from areas exploited and oppressed by Japan 
renders spurious subsequent claims that the women were not coercively or deceptively 
recruited.   

789.   Further, the urgency of the recruitment process and the diverse, dangerous, and extensive 
number of places to which the “comfort” girls and women were transported also signalled 
the coercive nature of the system.  Experts before this Tribunal estimate that 
approximately 200,000 girls and women were sexually enslaved, transported, and kept in 
a variety of facilities, be it formal stations, makeshift shacks, or opportune caves.  The 
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documents, the testimony of survivors, and the admissions by the state of Japan make 
clear that these stations existed everywhere that Japanese troops were present, including 
on the frontlines, and that the women had no capacity to refuse services to any demanding 
them.  The logistics alone would have been impossible to implement without approval 
from the top authorities.  Both army and navy support and coordination were required 
simply for the transportation of the women across countries and through war zones. This 
extensive system had to be supplied with food and necessities, however minimal; the 
military also provided to the “comfort stations” condoms, medical personnel, and often 
dangerous “treatments” for sexually transmitted diseases and pregnancy.  Although we do 
not have amounts, the costs involved in procuring, transporting, and maintaining the 
system had to have been substantial and required a significant allocation of resources. 

790.   The ubiquity of the “comfort stations” and the inhumane conditions in which the 
“comfort women” and girls were detained would have been obvious to soldiers and 
officers, including the visiting commanders and staff, as would the abuses committed in 
the stations.  It would have had to be apparent that many of the victims were very young, 
and most were in a perpetual state of exhaustion, pain, malnutrition, and deteriorating 
health due to the extreme physical, mental, and sexual violence to which they were 
subjected.  In addition to the rapes, tortures, and beatings, they were generally forced to 
endure horrendous conditions of detention, such as cramped spaces, inadequate food, 
water, hygiene, and ventilation, selective and invasive medical treatment, repressive, 
degrading, and exploitative treatment, and reproductive violence, including pregnancy 
and/or maternity resulting from rapes, forced abortion, forced sterilization, or illness from 
pregnancy-prevention drugs. 

791.   The involuntary nature of the “comfort stations” would also have been clear from the fact 
that they were commonly surrounded by barbed wire and had armed guards and locked 
doors, indicating that the women were held against their will.  The presence of stations 
was known throughout the military.  It was a matter of great importance to the officers 
that the soldiers be serviced at the same time as the officers enjoyed privileged access. 

792.   Two former soldiers and perpetrators testified that they knew the women were not 
participating voluntarily and that use of the “comfort stations,” as part of a culture of 
sexual violence against women, was encouraged by their superiors.  Further, their 
testimony undermines the claim that rape was discouraged even against local women.  
The mistreatment of women inside and outside the “comfort” stations was so common 
that the perpetrator-witnesses committed rape or encouraged their own subordinates to 
rape and then kill local women.  One perpetrator-witness recalled how they were taught to 
kill women of the opposing side because they could reproduce and bear children.  The 
other perpetrator-witness confessed that when he was a superior officer and he told his 
subordinates they could do whatever they wanted to do to the women of a village, the 
soldiers went into homes and raped the women.  The perpetrator-witness explicitly stated 
that the Japanese soldiers were allowed to rape local women as long as they were not the 
type of women who could register complaints or have their complaints seriously 
considered, and thus generate negative attention for the military.  Their testimonies 
corroborate those of survivors.  

793.   There is evidence that innocuous terms such as “hostess”, “comfort women”, “comfort 
station”, and “houses of relaxation” were employed by the Japanese government and 
military to refer to the victims and the facilities, and there are several indications that 
these terms were designed to disguise the fact that the system in fact operated as a 
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criminal enterprise.  The destruction of documents regarding the “comfort system” at the 
close of the war further attests to the high-level awareness of the illegality of the system.  
Thus, the evidence has had to be examined in light of the systemic nature of the deception 
and violence involved. 

794.   In sum, the Judges find that the “comfort system” was designed and maintained to 
facilitate the rape and sexual slavery of tens of thousands of young girls and women from 
occupied or conquered territories in the Asia-Pacific region.  The scale of the “comfort 
system” was so enormous, the conditions so inhumane, and the operations so consistent, 
that no other conclusion can be reached but that the highest level political and military 
officials must have known of the criminal nature of the system which they set in motion 
and sustained.  Indeed, a system so vast required the planning and knowing participation 
of a large number of actors at all levels of the hierarchy.  Military and government leaders 
responsible for organising and supervising the movement and activities of troops had to 
have approved the establishment of “comfort stations” or other facilities for rape and 
sexual slavery and/or known of the criminal nature of the system. Indeed, from the lowest 
level soldier visiting the stations, to the top military and government officials who 
devised and oversaw the regulation of the system, to midlevel actors who procured 
women and girls for the stations and supplied the necessities, officials at all levels 
participated in facilitating and maintaining the system of rape and sexual slavery.  In light 
of the fact that there were regulations distinguishing between visits to the “comfort 
stations” by officers and soldiers, it is the view of the Judges that many superiors also 
used the “comfort stations,” which would also serve to condone and encourage the system.   

795.   The Judges emphasise that it is axiomatic that when the state or military designs and 
creates a system with potential for abuse, it has a concomitant duty to implement and 
monitor protective measures designed to prevent abuses.  Hence, where a system was 
established in which large numbers of women in occupied, annexed, or conquered 
territories were to provide sexual services to huge numbers of men, particularly in the 
context of war (where, for example, men were far from families or social life for 
extensive periods of time, and engaged in dangerous, violent, stressful, and sometimes 
monotonous situations), there is a very high risk that such a system would inherently 
facilitate rape, sexual enslavement, and other mistreatment of persons procured to provide 
the sex.  The need, in such a case, for consistent supervision to protect the women and 
their choices would be critical.  Hence, establishing such a system imposes a duty upon 
its architects and purveyors to monitor the system to ensure that protective measures are 
enforced, and to punish those who ignore protective measures and commit crimes.  The 
evidence indicates that no meaningful protective measures were ordered or 
implemented.586  When people are kept in any form of detention, it is incumbent on the 
authorities to ensure there are no abuses. 

796.   By contrast, the Judges find that any protective measures provided by the regulations 
were limited to preventing conflict among soldiers and officers with regard to their use of 
the “comfort stations,” protecting male soldiers from sexually transmitted diseases, and, 
at times, restraining soldiers from raping local women because of its negative 
repercussions for Japan, particularly if committed against women of privilege.  Measures 
regulating women’s health were invasive or injurious. For example, medical personnel 

                                                 
586 In this regard, the Tribunal notes with agreement the findings of the Kvocka Trial Chamber which concluded that “if a 

superior has prior knowledge that women detained by male guards in detention facilities are likely to be subjected to sexual 
violence, that would put him on sufficient notice that extra measures are demanded in order to prevent such crimes.”  
Kvocka Trial Chamber Judgement, para. 318. 
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monitored sexually transmitted disease but not the mutilating impact of constant rape on 
women’s health and medical procedures often inflicted additional harms on women’s 
reproductive health.  Regulations barring soldiers from using physical violence or alcohol 
were sporadically enforced.  And none of these purported protections were designed for 
the benefit of the women.  These measures were designed toward protecting the “comfort 
women” and girls as commodities.  They were fed, sustained, and medically examined 
only to maximize their potential to provide unabated sexual services to the soldiers. The 
“comfort women” and girls often suffered harm, including pain and permanent 
reproductive damage, as a result of rape and the sanctioned medical interventions 
inflicted upon them.  These injuries were ignored.  

797.   The Judges also find that the Japanese military and government established a 
sophisticated, heavily regulated, and unimaginably cruel system in which women and 
young girls were held for sexual access by Japanese soldiers.  Even if we were to accept 
the dubious premise that the “comfort stations” were intended to be filled with voluntary 
sex workers, it is clear that from the onset of its expansion in late 1937 the system rapidly 
became involuntary.  The evidence establishes that only a small minority of the women 
procured had previously been prostitutes, and that even those who may have initially 
volunteered were eventually impressed into sexual slavery – required to service many 
men and enslaved in the facilities without freedom to leave. 

798.   The “comfort system” was, in essence, state-sanctioned rape and enslavement. The 
practice of deception, coercion, purchase, and force used to secure women for the 
“comfort system” was so widespread, the numbers of women acquired so enormous, and 
the pressure to expand the system so strong that the crimes involved had to have been 
known to high-level participants of the system as well as to those who oversaw the 
maintenance of the system and the continued supply of women.   

799.   In total, the “comfort women” system lasted over 13 years and there were literally 
thousands of facilities in which women were held for sexual slavery throughout some 
dozen countries in the Asia-Pacific region.  The system depended upon massive 
transnational trafficking of women and young girls to and between these stations, often by 
military escorts or on military vehicles or vessels.  Nonetheless, the persons in positions 
of authority or influence did nothing meaningful or effective to prevent or stop the crimes 
from being committed on a daily and indeed hourly basis. 

800.   In sum, based on the above findings and on other findings made previously in this 
Judgement, the Tribunal has already determined that the following has been proved 
beyond a reasonable doubt:   

 that tens of thousands of women and girls were deceived, forced, coerced, conscripted, 
sold, or otherwise unlawfully procured into the so-called “comfort women” system; 

 that the “comfort system” was conceived, established, regulated, maintained, and 
facilitated by the Japanese government and military, often utilizing, or with the 
complicity of, local authorities or agents; 

 that the “comfort system” was established throughout the Asia-Pacific, including on 
the frontlines, by the Japanese government and military to provide  relatively safe and 
convenient sexual services to members of the Japanese military; 
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 that in 1937, after the international and local outrage generated by rape as part of the 
assault on Nanking (“Rape of Nanking”), the “comfort system” was expanded on an 
urgent basis to attempt to stop the indiscriminate rape of local women and soon 
thereafter became firmly entrenched as an intrinsic part of the Japanese military 
strategy; 

 that the “comfort system” was criminal in nature on multiple levels, most particularly 
as a result of the illicit methods of procurement; the crimes of rape, sexual slavery, 
and other forms of mental, physical, sexual, and reproductive violence committed 
against the victims enslaved in the system; and the inhumane conditions of detention; 

 that the system was so extensive, the regulation of it so complex, and the crimes 
committed therein so routine that the criminal nature of the system had to have been 
known to most members of the Japanese military and to the those holding high-level 
positions concerned with the war effort.  The system was indeed a “system”, and all 
the elements that make it a system demonstrate official involvement of the required 
levels; 

 that the regulations pertaining to “comfort stations” did not ensure that the women’s 
participation was willful or knowing, that women were protected against rape and 
other forms of violence, and that the women were able to refuse services and to leave 
the facilities.  Instead, the regulations were designed solely to protect Japanese 
interests; and 

 that rape and sexual slavery as crimes against humanity contained in this Tribunal’s 
Charter and prohibited by the laws and customs of war in effect at the time, and 
charged in Counts 1 and 2 of the Common Indictment, were committed against the 
former “comfort women.” 

In the next section, the Judges determine the criminal responsibility of the accused in 
light of the foregoing findings. 

(b) Assessment of Criminal Responsibility of the Accused 

(i) Bases for Determining Criminal Responsibility of the Accused 

801.   Based on the foregoing findings of fact and applicable law, the Tribunal finds that 
persons holding a high position of authority in the Japanese government or military with 
connections to the war effort in general or the “comfort system” in particular would have 
had to have known of the criminal nature of this system unless unexpected contingencies 
or exceptional circumstances existed that would cast doubt as to whether the particular 
person knew or had reason to know that crimes were being committed. 

802.   The Tribunal echoes the words of post World War II Hostages case: “It would strain the 
credulity of the Tribunal to believe that a high ranking military commander would permit 
himself to get out of touch with current happenings in the area of his command during 
wartime.  No doubt such occurrences result occasionally because of unexpected 
contingencies, but they are unusual.”587  The Judges distinguish between “exceptional 
circumstances” and “unexpected contingencies,” the latter of which we consider would 

                                                 
587 Hostages case p. 1259-1264 [Aristarchus version].  See also the Tokyo Tribunal’s treatment of Muto.  IMTFE Judgement 

(Roling), p. 455. 
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cover such things as illness or having lines of communication cut in the midst of battle, 
and thus encompasses events which would prevent a superior from maintaining constant 
control over his subordinates. 

803.   Given the dimension, duration, and perceived significance of the “comfort system” to 
Japan’s war effort, it is impossible to imagine any “unexpected contingencies” that could 
have prevented an accused from learning that crimes were committed in the “comfort 
stations.”  This is particularly true when considering that the “comfort system” existed for 
the entire eight years covered by the Common Indictment, and that by late 1937 the 
women and girls procured into the system were held as sex slaves and forced to submit to 
rape and other forms of sexual and reproductive violence by members of the Japanese 
military.   

804.   By “exceptional circumstances” we mean such circumstances as would warrant 
distinguishing that person as to their knowledge of or participation in the criminal activity.  
Such circumstances might include whether they held a position at an insignificant time, 
whether they were incapable of exercising the leadership powers conferred, or whether 
there was a deliberate and successful effort to prevent them from acquiring knowledge of 
criminal activity despite their efforts to remain informed. 

805.   Exceptional circumstances, as used in this case, would distinguish the circumstances of an 
accused such that it would be reasonable to question his particular or personal knowledge 
of or participation in the joint criminal endeavour of the “comfort system.”   

806.   Therefore, after reviewing the positions of the accused, we will determine whether 
exceptional circumstances exist for any of the accused which precludes a finding of guilt 
on the basis of the more general and circumstantial evidence.   If exceptional 
circumstances as to any accused are found, additional evidence is required before it can 
be established that the accused had the requisite knowledge or involvement to justify a 
finding of criminal responsibility under Articles 3(1) and 3(2) of the Charter.  If 
exceptional circumstances are not found, and the accused holds the necessary positions 
and played the roles which would allow liability to attach, then the evidence is sufficient 
to establish individual and superior responsibility for the criminal activity committed in 
relation to the “comfort women” system. 

807.   In addition, the Tribunal notes that, as to several of the accused, the documentary 
evidence in particular links the accused directly to the “comfort system” and provides 
proof of actual knowledge on their part.  Nonetheless, unless exceptional circumstances 
exist, the mens rea of the accused has already been established by inferring knowledge 
based on their position of authority within the Japanese hierarchy and their role in the 
expansion, institutionalisation, and facilitation of the “comfort system.”  Thus, it is not 
necessary, and indeed would be superfluous, to rely on more specific evidence to prove 
actual knowledge, except where exceptional circumstances indicate the need to consider 
additional evidence. 

(ii) The Positions Held by the Accused 

808.   The most relevant positions held by the accused during the time period covered in the 
Common Indictment are summarised below:   

 Emperor HIROHITO was the de jure Head of State for the duration of the war and, as 
such, he also held the title of Supreme Commander of the Armed Forces; 
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 ANDO Rikichi was Commander of the 21st Army (southern China) from November 
1938-February 1940, Commander of the South China Area Army from October 1940, 
and Commander of the Taiwan Army from November 1941-February 1945.  He was 
concurrently the Governor-General of Taiwan from December 1944 until the end of 
the war; 

 HATA Shunroku was Commander of the Taiwan Army from August 1936-August 
1937, Commander of the Central China Expeditionary Army from February 1938 - 
December 1938, the Minister of War from August 1939-July 1940, and Commander 
of the China Expeditionary Army from March 1941-November 1944; 

 ITAGAKI Seishiro was the Minister of War from June 1938-August 1939, Chief of 
Staff to the China Expeditionary Army from August 1939-July 1941, and Commander 
of the Korea Army from July 1941-April 1945, when he became Commander of the 
7th Area Army in Southeast Asia;   

 KOBAYASHI Seizo was the Governor-General of Taiwan from June 1936-
November 1940, and a cabinet minister from December 1944-March 1945;  

 MATSUI Iwane was Commander of the Shanghai Expeditionary Army from August 
to December of 1937.  In October 1937 he also took the position of Commander of 
the Central China Area Army, a position he held until February 1938;   

 TERAUCHI Hisaichi was Minister of War from March 1936-February 1937, when he 
became Inspector-General of Military Education until August 1937.  He was 
Commander of the North China Area Army from August 1937-December 1938 and 
Commander of the Southern Army (covering the Philippines, Indonesia, Malaysia, 
Timor, and Burma) from 1941-1945; 

 TOJO Hideki was appointed Vice Minister of War in May 1938.  From 1941-July 
1944 he was Prime Minister and Minister of War; he also held the position of Home 
Minister for some time during this period.  He was also Chief of General Staff of the 
Army from February 1944-July 1944; and 

 UMEZU Yoshijiro was Vice Minister of War from March 1936-May 1938, 
Commander of the 1st Army in May 1938, and Commander of the Kwantung 
(Guandong) Army from September 1939-July 1944, when he became Chief of 
General Staff to the Army, a post he held until October 1945.    

809.   During the Second World War, the Emperor was the highest authority in Japan, a position 
carrying the ultimate power and influence; a Governor-General was charged with 
administrative functions and enforcement of laws over their appointed country.  
Governors-General were the highest authority in the annexed territories of Korea and 
Taiwan and reported directly to the Emperor; a Commander was the head of the armed 
forces within his territory, and those holding the highest area positions reported to the 
Emperor; a Chief of Staff was the most senior  administrator to the Commander of a 
territory who reported to and acted on behalf of the Commander; and the Minister of War 
was the government cabinet post responsible for all the armed forces.  

810.   The Judges note that each of the accused held either the highest or one of the highest level 
positions concerned with the war effort within the Japanese government or military from 



192 

Women’s International War Crimes Tribunal 04 December 2001 

at least 1937 to 1945, during which time the “comfort station” system was continually 
expanded and maintained under the authority and for the use of the Japanese military and 
this system was considered a critical component to the success of Japan’s war effort.  
With the sole exception of MATSUI, all of the accused held their positions of authority or 
influence for at least four years, some for considerably longer, and all held their positions 
during the time that rape and sexual slavery was institutionalized in the “comfort women” 
system.  

811.   Barring a consideration that exceptional circumstances exist, the above findings are more 
than sufficient to establish the guilt of the accused under Articles 3(2) and 3(1) of this 
Tribunal’s Charter for having knowingly participated in the “comfort system” despite 
being aware that criminal activity was endemic throughout the system and for failing to 
prevent crimes committed by subordinates. 

812.   In considering the roles and positions of the accused, the Tribunal finds that exceptional 
circumstances exist for two of the accused – Emperor HIROHITO and MATSUI – such 
that additional evidence is required before guilt can be established beyond a reasonable 
doubt.  More precisely, we consider that the brevity and time period of MATSUI’s 
participation in the war effort, lasting some 7 months during the initial stages of the 
“comfort women” campaign, warrants requiring additional information as to his 
knowledge of and participation in the “comfort system” as a criminal endeavor. We also 
consider that the persistent claim that Emperor HIROHITO was merely a ceremonial 
figurehead who did not have power to effect the war effort and who was shielded from 
information as to criminal activity warrants additional information establishing that he 
knew that crimes were afoot in regards to the “comfort system.” Although his criminal 
responsibility has already been found by the Tribunal, as announced in the Summary of 
Findings of December 9, 2000, the reasoning for rendering such a finding will be 
examined in more detail below. 

813.   For the other accused for whom exceptional circumstances do not exist, namely ANDO 
Rikichi, HATA Shunroku, ITAGAKI Seishiro, KOBAYASHI Seizo, TERAUCHI 
Hisaichi, TOJO Hideki, and UMEZU Yoshijiro, based on the foregoing evidence which 
firmly establishes their mens rea and actus reus, the Tribunal finds them GUILTY under 
Counts 1 and 2 of the Common Indictment as incurring both individual and superior 
responsibility, pursuant to Articles 3(1) and 3(2) of the Charter, for their knowing 
participation in a criminal system which cultivated and sustained a system of rape and 
sexual slavery. 

814.   Below, we will assess the evidence as to the criminal responsibility of Emperor 
HIROHITO and General MATSUI.  

(c) Consideration of Exceptional Circumstances and Additional Evidence as 
to Emperor HIROHITO and General MATSUI 

815.   The Judges now examine with more specificity the evidence relating to Emperor 
HIROHITO and MATSUI Iwane.  We do this because we deem it necessary to address 
the issues that Emperor HIROHITO was a mere figurehead and that MATSUI held office 
for such a brief time and at the very outset of the expansion of the “comfort system,” and, 
accordingly, that they each did not have the requisite knowledge of or participation in the 
crimes committed within the “comfort system” so as to justify a finding of guilt under 
Article 3(1) or 3(2) of the Charter. 
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(i) Findings with Regard to Emperor HIROHITO’s Superior and 
Individual Responsibility for Rape and Sexual Slavery Committed 
as a Consequence of the “Comfort Women System” 

816.   If the assertion were true that Emperor HIROHITO was not more than a figurehead or 
puppet and was, therefore, kept ignorant of the military situation and the problems it 
engendered and had no power to take corrective action even if he knew of the crimes, this 
would preclude a finding of guilt.  Accordingly, we consider this claim to determine 
whether additional evidence specific to his knowledge and power establishes his 
individual or superior responsibility for the rape and sexual slavery committed as part of 
the “comfort system.” 

817.   In our Summary of Findings delivered in Tokyo on December 12, 2000, we found the 
Emperor HIROHITO guilty on Counts 1 and 2 of the Indictment, concluding that the 
Emperor exercised both de jure and de facto power as Head of State and as commander of 
the armed forces.  We explicitly rejected the contention that the Emperor was merely a 
ceremonial figurehead who did not have the requisite knowledge or exercise sufficient 
decision-making authority. 588  In this Judgment we elaborate the bases of our earlier 
findings. 

818.   As Head of State and Supreme Commander of the army and navy, Emperor HIROHITO 
held a position of supreme authority over the state and the military.  In this position, he 
had authority over all military personnel and directed through close intermediaries the 
course of the Area Armies and Expeditionary Forces.  He was also the direct superior of 
the Governors-General of Taiwan and Korea. 

819.   The evidence demonstrates that HIROHITO had enormous power, going even beyond the 
powers granted him by the Constitution.  The expert witness, Professor Yamada, testified 
that a formal decree issued in 1882 to the soldiers explicitly declared that ultimate 
decision-making power resides only in the Emperor.  Professor Yamada explained that 
from the time of its issuance in 1882 until the end of World War II, the decree was the 
ultimate moral order of the Japanese military and something that all officers were 
expected to learn by heart. As Professor Yamada further explained, the Constitution of 
the Empire of Japan issued in 1889 – the Meiji Constitution – clearly states in Article 11 
that the Emperor is the Supreme Commander of the army and the navy.589  In addition, 
Article 13 of the Constitution provides that the Emperor declares war, makes peace, and 
concludes treaties.590   

820.   Professor Yamada indicated that, at the time of the promulgation of the Meiji Constitution 
until the early 20th century, Japanese society understood the Emperor’s powers to be set 
out and limited by the Constitution – what is referred to as the “Emperor-as-organ” theory 
of government.   Indeed, upon examination of the Meiji Constitution, we note that Article 
4 provides that the Emperor exercises the rights of sovereignty according to the 
constitutional provisions.591  However, in a document issued by the Ministry of Education 
on May 31, 1937, entitled “The Fundamentals of Our National Polity,” the Japanese 
government explicitly rejected the Emperor-as-organ theory. Instead, it asserted: 
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The basic principle of government . . . is not rule by mandate, or the 
English ‘monarch who reigns but doesn’t rule’; it is not joint government 
by the monarch and its subjects either, nor is it the separation of the three 
powers or constitutional government.  It is the direct rule of the Emperor 
instead.592 

The document emphasises the “divine present Emperor” expressed in Article 3 of the 
Meiji Constitution, which states:  “The Emperor is sacred and inviolable.”   

821.   Moreover, according to Professor Yamada’s testimony, the Emperor’s power increased in 
1936 when he successfully ordered the suppression of an attempted coup. This occurred 
just a year before the formal rejection of the Emperor-as-organ theory which centralized 
power in the Emperor.  Professor Yamada describes this increasing centralization of 
power as part of a project to restructure the government for the anticipated war against the 
United States, the United Kingdom, and Russia.   

822.   The Tribunal finds that the Emperor had real power and authority over the Japanese 
government and military.  We firmly reject the contention that the Emperor was a mere 
figurehead. 

823.   In our Preliminary Findings, we concluded that the Emperor was clearly aware of crimes 
committed by Japanese soldiers. More specifically, it would have been virtually 
impossible for him to have been ignorant of the fact that Japanese soldiers committed a 
range of atrocities, including rape and sexual violence, during events so notorious they 
were known as the “Rape of Nanking” and the “Rape of Manila.”  The massacres and 
rapes were widely reported both in Japan and internationally.  The prosecution submitted 
into evidence international news articles reporting the “Rape of Nanking,” as well as a 
military journal entry in January of 1938 referring to a report written by a group of 
foreign nationals living in Nanking which described rape and other acts of violence.593  
We accept Professor Yamada’s testimony that HIROHITO was very concerned about 
what the foreign media reported about Japan and, therefore, that the core members of the 
Foreign Ministry must have given him informal reports.  Among those core members was 
Ishii Itaro, the Chief of the East Asia section of the Ministry of Foreign Affairs, who held 
the third highest position in the Ministry of Foreign Affairs.  In a January 1938 journal 
entry, Ishii Itaro recorded:  “At meetings of the secretariat of the three ministries (Foreign 
Affairs, Navy and War Ministries), I have frequently given warnings to the Army.  
Minister of Foreign Affairs Hirota also demanded Minister of War Sugiyama to enforce 
the military discipline.”594  

824.   More recently, further evidence has come to light that Emperor HIROHITO was aware of 
the cruel treatment by the Japanese military of civilians.  Prince Mikasa, HIROHITO’s 
youngest brother, stated that he told his brother about the atrocities committed in China.  
On June 15, 2000, addressing a party honoring the Japanese artist Hirayama Ikuo’s 
contributions to cultural exchanges between Japan and China, Prince Mikasa said: “I 
shrank in fear at the sight of the Japanese military’s cruel behavior in China during the 
war and I told Showa Emperor about this.”595    
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825.   The expert testimony, as well as the documentary evidence assessed with regard to the 
other accused, all of whom were HIROHITO’s subordinates, establishes that it was well 
known that Japanese troops committed rape with abandon even after the expansion of the 
“comfort system.”  There was no prohibition on rape in the Japanese military code, unless 
it occurred within the context of looting, until l942.  On January 8, 1941, the Ministry of 
War issued a Field Service Code which contained the first of a series of instructions to the 
soldiers in the field, in an attempt to counter their acts of rape, murder, arson, and 
looting.596  Professor Yamada testified that TOJO, Minister of War at the time, discussed 
the draft of the Field Service Code with HIROHITO, who then granted his permission for 
its issuance and distribution.  

826.   The prosecution has also submitted documentary evidence with regard to the amendment 
to the Army Criminal Code in March of 1942.  The amendment defined rape as a crime, 
abolished the Shinkokuzai system, which allowed prosecution of rape only upon 
complaint, and broadened the sentencing for rape.597  Professor Yamada testified that the 
Emperor knew of these changes to the Army Criminal Code.   

827.   With regard to the communication between HIROHITO and his advisors, the fact that 
HIROHITO received reports from the Foreign Minister and the Governors-General, that 
he sanctioned the Field Services Code, and that he knew of the Army Criminal Code 
amendment show that HIROHITO was not isolated from war events and strategies or 
from the specific, ongoing problem of rape of local women.   

828.   In addition, we note that the Ministers of the Japanese government had the constitutional 
duty, under Article 55, to give advice to the Emperor and to be responsible for it.  The 
expert witnesses also testified that HIROHITO had a close circle of advisers with whom 
he consulted regularly regarding the war.  Consequently, Emperor HIROHITO was kept 
informed of the military activities, and of crimes such as rape, which generated 
international outrage when complaints were made.  Having been deeply concerned over 
Japan’s international reputation, he surely would have read or been informed of the media 
reports of rape crimes. 

829.   The foregoing evidence overwhelmingly supports our findings that Emperor HIROHITO 
was not a mere figurehead and that he was kept abreast of matters of significance to the 
success of the war effort and the reputation of the army.  That he had knowledge of the 
rape of Chinese women in the Nanking campaign and of the continuing problem of the 
rape of local women is indubitable.  He had the duty to prevent, monitor, and punish rape 
crimes committed by his subordinates.  Nonetheless, HIROHITO knew that rape was not 
even an independent crime until mid-way in the war and that it continued to be a serious 
problem. Instead of instituting and monitoring effective measures against rape, the 
military and civilian leadership sought to reduce the rape of local populations by 
channelling it into “comfort stations,” not because it cared that women were raped, but 
because it wanted to protect the reputation of Japan, avoid negative international visibility, 
and curtail resistance of local populations.   

830.   With respect to the expansion of the “comfort stations” beginning in l937 as a system of 
military sexual slavery, it is impossible to believe, given our findings regarding the 
urgency, extensiveness, logistical complexity and expense, and involvement of the 
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highest level ministry and military officials in various aspects of the process, that 
HIROHITO was ignorant of the existence of the “comfort system” or was impotent to 
protest its activities.  Indeed, we find that he gave his approval to the system, whether 
tacitly or explicitly.   We note that the original orders to expand the system in China were 
issued by or on behalf of MATSUI.  Given the significance of the problem of rape as a 
national one, the logistical support needed, and the fact that women were not only being 
rounded up in China but also “recruited” from Japan and Korea, it is inconceivable that 
the War Ministry and others were not involved in deciding, approving and facilitating the 
expansion of the “comfort system.”  Further, in light of the responsibility to report such 
matters to the Emperor and the pervasiveness of the problem, we find that Emperor 
HIROHITO had to have known that the expansion of the comfort system would entail the 
illicit procurement and trafficking of women for rape and sexual slavery. 

831.   Accordingly, as supreme head of state and military commander exercising both de jure 
and de facto power, we confirm our previous finding as to Emperor HIROHITO’s guilt 
under Article 3(2) for his failure to exercise superior responsibility to prevent these 
atrocities.  Clearly, by virtue of the outcry about rape, he had reason to know of the 
propensity of his soldiers to commit widespread rape against local women and he had a 
duty to take necessary and reasonable measures to prevent, halt and punish such 
violations.  He had a duty to institute measures and monitor efforts to prevent the crimes, 
including in the “comfort stations” set up to provide sexual services to the Japanese 
military.  Emperor HIROHITO failed utterly to fulfill his responsibility.  Accordingly, we 
find Emperor HIROHITO GUILTY of criminal negligence under Article 3(2) of the 
Charter for the crimes of rape and sexual slavery committed as part of the system of 
military sexual slavery. 

832.   In addition, the Tribunal finds that Emperor HIROHITO had to have known that the 
“comfort system” was being rapidly expanded as a purported alternative to the more 
visible and problematic rape of local women and that rape and sexual slavery were being 
committed in the “comfort system.”  Further, we find, based on his position and 
continuing participation in the war effort and the significance of the “comfort system” to 
the war effort, that, at the very least, he participated by tacitly or actively approving the 
existence and expansion of the “comfort system.”  Accordingly, we reaffirm our previous 
holding and find Emperor HIROHITO GUILTY of rape and sexual slavery as crimes 
against humanity under individual responsibility pursuant to Article 3(1) of our Charter. 

(ii) Findings with Regard to MATSUI’s Command and Individual 
Responsibility for Rape and Sexual Slavery Committed as a 
Consequence of the “Comfort Women System” 

833.   MATSUI held a high level position of military authority for seven months during the 
period of the Common Indictment.  Of greater significance is the fact that he held his 
position only until mid-February 1938, thus arguably prior to the time that the “comfort 
system” was institutionalized and perhaps when its character as a coercive system was not 
yet as pervasive.  This suggests that, in MATSUI’s case, exceptional circumstances could 
conceivably be present, which precludes an inference of knowledge as to the system’s 
criminal nature based principally on his position in conjunction with the extensiveness 
and transparency of the criminal nature of the system.  

834.   What must be considered, then, is whether, at the early point in the expansion and 
institutionalisation of the “comfort system,” there is additional and sufficient evidence 
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before this Tribunal on which to base a conclusion that MATSUI knew or had reason to 
know of the criminal nature of the system.  

835.   As Commander of the Shanghai Expeditionary Force from August to December 1937, 
MATSUI led the last phase of the assault on Shanghai and, as Commander of the Central 
China Area Army from October 1937 to at least mid-February 1938, he led the march 
toward and conquest of Nanking. 

836.   As Commander, MATSUI was directly responsible for the rampage of rape, murder and 
looting which began with the conquest and occupation of Shanghai and the crimes 
reached an abominable level with the Rape of Nanking.  The atrocities committed by 
troops under MATSUI’s command generated tremendous international criticism and 
threatened the reputation of the Japanese military and imperial state.  In addition, the 
mass rape of Chinese women by the troops, even as they were marching toward Nanking, 
immediately became a critical military problem as it heightened resistance among the 
local population.  Instead of attempting to prevent rape altogether, the decision was taken 
to attempt to provide an alternative to mass rape of local women through the urgent 
expansion of the “comfort stations.”  Based on the evidence before us, MATSUI was 
significantly involved in that decision. 

837.   We note that the IMTFE convicted MATSUI of rape charges relating to the conquest of 
Nanking, finding that he had knowledge of, and criminally failed to take appropriate 
measures to stop, rape and other atrocities against the civilian population.  As an 
extension of the prior proceedings, this Tribunal accepts and incorporates the evidence 
before and the determination of the IMTFE with respect to MATSUI.  At the same time, 
consistent with the principle against double jeopardy, we consider the prior determination 
only in so far as it is relevant to the charges against MATSUI in the Common Indictment.  
The charges here do not include those tried before the IMTFE; rather, they are strictly 
limited to the crimes of sexual slavery and rape in relation to the “comfort station” system 
for which he was neither charged, tried, nor convicted before the IMTFE or elsewhere 
previously. 

838.   The problems created for the military and the state by the widespread and uncontrolled 
rape of local women clearly drew the attention of MATSUI and the highest level military 
officers.  Although MATSUI exercised command for only a relatively brief period of 
seven months in late l937 to early l938, the evidence demonstrates that this was a critical 
period in the development of the “comfort stations” as a system of sexual slavery, that 
this evolution occurred under MATSUI’s command, and that MATSUI was knowingly 
and directly involved.   

839.   The evidence before this Tribunal demonstrates that in December of 1937, in the midst of 
the Japanese march toward Nanking, the Central China Area Army, under MATSUI’s 
command, ordered the establishment of “comfort stations.”  The Diary of Iinuma Mamoru, 
the Chief of Staff to the Shanghai Expeditionary Army, includes an entry dated December 
11, 1937.  It records that “On the matter of the establishment of military comfort stations, 
documents from the [Central China] Area Army arrived, and [I will] oversee the 
execution” of the orders contained therein.  Iinumu Mamoru recorded this entry just 
before the invasion of Nanking.598  From this we infer that MATSUI as Commander of 
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the Central China Area Army had to have given or approved the orders and overseen the 
establishment of “comfort stations” under his command. 

840.   The Judges must next determine whether MATSUI’s participation in planning, ordering, 
instigating, facilitating, or otherwise aiding and abetting the expansion of the “comfort 
stations” under his command was with knowledge of the criminal nature of the system.  

841.   The evidence makes clear that the establishment of the “comfort stations” was a matter of 
extreme urgency.  The evidence presented by Professor Yoshimi indicates that, during 
MATSUI’s tenure, immediate efforts to establish comfort stations were undertaken by the 
General Staff of the Shanghai Expeditionary Army and the 10th Army, both under the 
command of the Central China Army.599  He writes that “[e]arly in l938, military “comfort 
stations” were being set up in rapid succession.”600   Some stations were already operating 
by early January l938.601 

842.   In addition, the evidence shows that it was increasingly difficult to procure women and 
girls for the “comfort stations”, and they were acquired under extremely coercive 
circumstances, whereupon they were subjected to inhumane and terrifying conditions.  
For example, even in this early period, the evidence supports the finding that Chinese and 
Korean women were being rounded up hurriedly by the Japanese military.  The diary of 
Major Yamazaki Masao, a 10th Army staff officer, records:  

Lt. Colonel Terada was sent ahead to take command of the military police 
and establish entertainment facilities in Huzhou.  At first, there were four 
women, and from now on there will be seven.  Because the women are still 
terrified, it was difficult to gather seven women.  I heard that they didn’t 
“perform” their “tasks” very well.  If we consistently assure them that their 
lives will not be in danger, that they will always be paid, and that they will 
not be treated cruelly, then more women who want to join up will come 
forward.  The military police revealed that they are supposed to round up 
one hundred women . . . . Soldiers must be warned about their tendency to 
lapse into abuse.602Another report from Sugino Shigueru, a member of the 
military group in charge of establishing a “comfort station” in Yangzhou, 
indicates that, during the period of MATSUI’s tenure, Sugino and other 
members of the military group, together with the Chinese local 
government association established to maintain order, gathered forty-seven 
(47) Chinese women.603 

843.   There is also evidence that by the beginning of l938, Korean women had begun arriving 
in considerable numbers to the area under MATSUI’s command.  For example, Aso 
Testuo, a military physician with the Shanghai Expeditionary Force noted that the 
military had set up and directly managed a “comfort station” in Tanjiazhai in Shanghai 
and that he examined there about 100 women, of which 80 percent were Korean and 20 
percent, were Japanese.604 
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844.   With respect to whether MATSUI knew the system was involuntary, we find the direct 
involvement of the military under his command in obtaining women and setting up the 
stations to be profoundly incriminating. The Recruitment Memo, dated March 4, 1938, 
which was sent from the War Ministry to the Chief of Staff of the Central China Area 
Army removes all reasonable doubt about the coercive nature of the early recruitment 
process carried out under MATSUI’s immediate command.605  According to this Memo, 
recruiters used by the expeditionary forces, such as the Shanghai Forces and the Central 
China Area Army, were openly abducting local Chinese women for the “comfort 
stations,” and this method of securing women was creating hostility toward the Japanese 
army.   

845.   MATSUI left his position as Commander of the Central China Area Army in February 
1938, shortly before the War Ministry issued the above memorandum.  While MATSUI 
may not have received this memorandum, the timing and content of the Memo make clear 
that it is responding to the use of coercion and force against Chinese women being 
procured for the “comfort stations” by military recruiters and their agents operating under 
MATSUI’s command. Accordingly, we find, both because the abductions occurred 
directly under his command and the high-level concern they generated, that MATSUI was 
well aware that the system was not voluntary.  

846.   In addition, we note that many of the records of this period reflect that the coercive and 
inhumane conditions that we have found to characterize the “comfort system” also existed 
during the period of MATSUI’s tenure and that he would have been aware of them.  
Major Yamazaki Masao’s record of Lt. Colonel Tanaka’s report that the women were 
“still terrified” and didn’t “perform their ‘tasks’ very well” and that the soldiers had to be 
“warned about their tendency to lapse into abuse” makes clear that these conditions, 
which presented obstacles to meeting the demand for “comfort women” and satisfying the 
soldiers, were known to the higher echelons.606 

847.   The urgency and difficulty of recruitment, and the coercion required, also would have 
indicated to the leadership that the number of “comfort women” necessary to provide 
sexual services to the soldiers was inadequate to the demand and would remain so unless 
drastic measures were taken to secure additional women.  The “Situation Report” of the 
military-run station under the Shanghai Expeditionary Force’s control in January l938 
indicates that the commanding officer had to give the unit permission and that the unit 
had to be accommodated within one hour.607  Another report of the opening of a “comfort 
station” in Shanghai describes the “comfort women” as “besieged.”608 

848.   In sum, during MATSUI’s tenure as Commander of the Central China Area Army, local 
Chinese women were forcibly procured by his employees and agents and “comfort 
stations” were established in rapid succession from Shanghai to Nanking.  

849.   The evidence supporting our finding that MATSUI knew, beyond a reasonable doubt, of 
the criminal character of the “comfort stations” being established under his command 
likewise supports the findings, necessary for determination of command responsibility 
under Article 3(2) of the Charter, that he “had reason to know” of the criminal character 

                                                 
605 Reg. No. 222-C.  Referred to in Yoshimi’s written testimony.  Reg. No. 225.  
606 Yoshimi, Comfort Women, p. 50. 
607 Yoshimi, Comfort Women, p. 51. 
608 Yoshimi, Comfort Women, p. 53. 



200 

Women’s International War Crimes Tribunal 04 December 2001 

of the procurement and treatment of the “comfort women.”  His actual knowledge of the 
troops committing extensive rape crimes and the enormous pressure to rapidly establish 
more stations is sufficient for concluding that MATSUI had reason to know that there was 
a danger that the “comfort stations” were or would quickly become facilities for rape and 
sexual slavery.  That danger triggered his duty to take necessary and reasonable measures 
to prevent these crimes.  The evidence aptly proves that he took no meaningful measures 
to that end.  

850.   The Tribunal thus finds MATSUI Iwane GUILTY under Article 3(2) of the Charter for 
his failure to prevent, halt, or punish crimes of rape and sexual slavery committed by 
subordinates in the part of the “comfort system” under his command. 

851.   In addition to finding that MATSUI knew and had reason to know of the criminal 
character of the “comfort stations,” the Tribunal also finds that he ordered, instigated, 
facilitated, planned or otherwise aided and abetted the illicit procurement and 
enslavement of Chinese women and girls to function as sex slaves during his tenure as a 
military leader. 

852.   The Tribunal thus finds MATSUI Iwane GUILTY under Article 3(1) of the Charter for 
his knowing participation in the rape and sexual slavery committed as crimes against 
humanity. 

853.   The Tribunal next considers the allegations contained in Count 3 of the Common 
Indictment, charging Emperor HIROHITO and YAMASHITA with rape as a crime 
against humanity for the mass rape committed in Mapanique. 

C. COUNT 3 OF THE COMMON INDICTMENT 

1. Rapes in Mapanique 

854.   In Count 3 of the Common Indictment, the Prosecutors charge Emperor HIROHITO and 
General YAMASHITA with individual and superior responsibility for rape as a crime 
against humanity under Articles 3(1) and 3(2) of the Charter for the mass rape of women 
and girls in Mapanique. 

855.   With regard to the rape crimes and other forms of sexual violence committed against 
women and girls in Mapanique beginning on November 23, 1944, the evidence 
demonstrates the following: 

 That the women and girls in Mapanique were subjected to multiple, extreme forms of 
violence as part of a punitive or “subjugation” attack on the barrio in order to destroy 
anti-Japanese activity there.   

 The attack on the women in Mapanique was widespread.  It was visited upon many of 
the women of Mapanique and included having to witness brutal deaths of loved ones 
and endure torture and grotesque humiliations. 

 That soldiers rounded up the women and girls and caused them to be detained at the 
Bahay na Pula or Red House, where they subjected them to mass rape, gang rape, or 
other forms of sexual violence. 
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 That, as found by the IMTFE and confirmed by the testimony in this case, Japanese 
soldiers routinely engaged in rape accompanied by other sadistic brutality in the Asia-
Pacific wars. 

 That the rape and other crimes at Mapanique were committed by forces under 
YAMASHITA’s authority and control and as part of a campaign of subjugation or 
punishment ordered and approved by General YAMASHITA in October 1944 as part 
of his “Guiding Principles for Philippines Operations,” and on November 22, 1944 by 
his subordinate.    

 That rape as a crime against humanity under international law and pursuant to Article 
2(1) of this Tribunal’s Charter and was committed against women and girls in 
Mapanique as part of a widespread and systematic attack against the civilian 
population. 

856.   These findings as to the rape crimes committed in Mapanique do not reach a conclusion 
as to whether the accused charged herein incur responsibility for the crimes committed. 
Therefore, the Tribunal next considers the evidence concerning the accuseds’ mens rea 
and actus reus to determine whether they are responsible as individuals and/or as 
superiors for the Mapanique rape crimes.  

857.   As noted above, Emperor HIROHITO was the Head of State, and held a position of 
supreme authority over the military.  YAMASHITA was Commander of the 14th Area 
Army from September 1944-September 1945, during which time he was responsible for 
troops operating in the Philippines, including those attacking Mapanique on November 23, 
1944.   

(a) Findings with Respect to Emperor HIROHITO’s Superior and Individual 
Responsibility for the Rapes at Mapanique 

858.   HIROHITO was not the direct superior to YAMASHITA, the commander of the troops 
who attacked Mapanique, although he was certainly his superior.  Rather, YAMASHITA 
was two steps removed from HIROHITO in the military hierarchy. The expert witness 
Professor Hayashi testified that the 14th Area Army, which committed the rapes, formed 
part of the Southern Army, which headed the expansion into Southeast Asia.  The 
Imperial General Headquarters, under the direct authority of HIROHITO, had command 
of the Southern Army.  Nonetheless, given this distance between YAMASHITA and 
HIROHITO, and with no further evidence available pointing to their communication or 
any form of encouragement or assistance by the Emperor, we cannot infer that 
HIROHITO knew of or otherwise participated in the “Rape of Mapanique.”   

859.   We note however that the expansion of the Japanese military into Southeast Asia was of 
critical importance to the war effort, of which HIROHITO had supreme command.  Given 
HIROHITO’s position of command and his communication with the top advisors, 
including those in the Imperial General Headquarters, it is likely that HIROHITO knew of 
the Filipino people’s resistance to the Japanese military and of the Japanese military’s 
brutal suppression of this resistance.  HIROHITO thereby had notice of the possibility 
that crimes might be committed against civilians.  An inquiry into the methods of quelling 
resistance would have further alerted HIROHITO to the violence, including rape and 
other sexual violence, being inflicted upon civilian women and girls in the course of 
punitive missions. 
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860.   Most assuredly, by November 1944, which was seven years into the war in the Asia-
Pacific, and three years into the assault on the Philippines, Emperor HIROHITO was well 
aware that serious crimes had been committed by Japanese troops in all theatres of war, 
including the Philippines.  He was on notice that criminal activity was likely to continue 
to be committed by Japanese troops and he “had reason to know” that extra measures 
were needed in order to exercise adequate control over Japanese forces and to remain 
appraised of their activities. 

861.   Based on the totality of evidence, it is clear that HIROHITO was on notice that crimes 
were likely to be committed by Japanese forces under his command and control, and yet 
he did nothing to prevent the crimes.  Accordingly, pursuant to Article 3(2), we find 
Emperor HIROHITO criminally responsible as a superior for the rape crimes committed 
against women and girls in Mapanique on November 23, 1944.  

862.   At the same time, we consider that Emperor HIROHITO cannot be individually liable 
every time his some two million soldiers committed atrocities. For Article 3(1) individual 
responsibility to attach, he must have knowledge of the crime and participate in some way 
– through planning, ordering, instigating, committing, aiding, or abetting – in the crime.  
While this was readily established in the case of the former “comfort women” with the 
criminal activity committed throughout the Asia-Pacific over several years, here, where 
the crimes were committed over a couple of days in a small village in the Philippines, 
without more evidence to establish the Emperor’s knowledge or participation, we find 
that there is an insufficient basis upon which to conclude beyond a reasonable doubt that 
HIROHITO had actual knowledge of the rapes or that he participated in any way in the 
crimes.  As such, we decline to find that Emperor HIROHITO incurs individual 
responsibility under Article 3(1) under Count 3 of the Indictment. 

863.   In conclusion, pursuant to Article 3(2), the Tribunal finds Emperor HIROHITO GUILTY 
of the crime against humanity of rape under Count 3 of the Common Indictment insofar 
as it relates to superior responsibility under Article 3(2) of the Charter; it DISMISSES as 
to individual responsibility under Article 3(1) of the Charter after a finding that individual 
responsibility for the rapes at Mapanique has not been established beyond a reasonable 
doubt due to insufficient evidence. 

(b) Findings with Respect to YAMASHITA’s Superior and Individual 
Responsibility for the Rapes at Mapanique 

864.   Count 3 of the Common Indictment charges General YAMASHITA with crimes not 
adjudicated in the previous war crimes trial held against him, namely the mass rape of 
women and girls at Mapanique in the Philippines. The charge of rape relating to the 
events in Manila was not and could not be charged here against YAMASHITA because 
the United States Military Commission already tried and convicted him for that crime.609 
The charges against YAMASHITA here are limited to the rape crimes committed in 
Mapanique. 

865.   The evidence demonstrates that YAMASHITA was an experienced commander who held 
positions of high authority within the Japanese military.  From July 1938 to September 
1939, YAMASHITA served as Chief of Staff to the North China Area Army.  In 
November 1941, he became Commander of the 25th Army in Malaya, a position he held 

                                                 
609 Yamashita case, Decision of the United States Military Commission at Manila, December 7, 1945.   
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until July 1942, when he became Commander of the 1st Army in North East China.  In 
September 1944, he was appointed to serve as Commander of the 14th Area Army in the 
Philippines.  In such high-ranking military posts, YAMASHITA exercised enormous 
power over his subordinates.  

866.   YAMASHITA took control of the 14th Area Army in the Philippines in September 1944. 
Significantly, on October 11, l944, YAMASHITA promulgated his “Guiding Principles 
for Philippine Operations” in which he warned his troops of the danger of “schemes” and 
attacks by Philippine civilians and enemy paratroopers.  The Principles ordered that 
armed Filipino bands “must be subjugated and pacified.  These united activities must be 
destroyed.”610  On November 22, 1944, the 2nd Tank Divisional Commander, Iwanaka, a 
subordinate of YAMASHITA, issued an order to purge Mapanique of all “anti-Japanese 
Communist guerillas” through a punitive or subjugation mission.611  The next day, 14th 
Area Army troops entered Mapanique and went on a rampage of brutality against Filipino 
civilians, including the mass rape of some 100 women and girls.   

867.   Survivors of this mass rape testified before this Tribunal, and their testimony 
demonstrates that rape occurred according to a pattern.612   The evidence shows that 
soldiers attacked the barrio of Mapanique and rounded up the inhabitants, separating the 
men from the women and children.  The soldiers then tortured, mutilated, and killed the 
men, and forced their families, including some of the survivors who testified before this 
Tribunal, to watch.  Afterwards, the Japanese soldiers led the women and girls of the 
village to the Bahay na Pula (Red House) and repeatedly raped them. An estimated 100 
girls and women were raped during this attack, which lasted over a day.  The Tribunal has 
already found that the rapes at Mapanique were not only widespread but also systematic. 

868.   Because YAMASHITA participated as a high level commanding officer for several years 
throughout the war, the Judges consider that he was clearly apprised of past criminal 
activity, including rape crimes, committed by Japanese troops under his command.  In 
addition, we find that YAMASHITA both knew and had reason to know that soldiers 
under his command might and in fact did commit rapes at Mapanique.  As discussed 
above, the culture of violence created and perpetrated by his troops throughout the 
Philippines put him on notice that attacks on villages or cities were commonly 
accompanied by atrocities including rape and other forms of torture. 

869.   Accordingly, YAMASHITA had a duty to prevent future crimes and to institute measures 
to prevent, monitor, and punish these crimes and to ensure that his troops respected the 
laws and customs of war. Although YAMASHITA held a command position over the 14th 
Area Army soldiers, he failed to prevent the rapes at Mapanique.  Despite evidence of a 
propensity of his soldiers to commit rape and other crimes, YAMASHITA did not fulfill 
his duty to take reasonable and necessary measures to ensure the safety of the women, 
men, and children of Mapanique, a region under his command, by instituting measures to 
prevent such unlawful attacks.  In addition, he failed to punish the crimes after they 
occurred, which also incurs superior responsibility. 

870.   Based upon his status as commander and the aforesaid findings that he knew or had 
reason to know that troops under his command were likely to commit violence, including 

                                                 
610 Exhibit JJ-2. 
611 Exhibit KK. 
612 Registry Nos. 99-128. 
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rape, and that he did not exercise his power to control his troops, the Tribunal finds 
YAMASHITA Tomoyuki GUILTY of the rapes at Mapanique in accordance with the 
principles of superior or command responsibility pursuant to Article 3(2) of the Charter.  

871.   In addition, as Commander of the 14th Area Army at the time of the “punitive missions” 
in the Philippines, the Tribunal finds that YAMASHITA either ordered, instigated, 
approved, assisted, and/or encouraged attacks such as the one against Mapanique through 
publication of the Principles Order.  He did this despite knowing that crimes, including 
rape and sexual violence, were likely to be committed.  

872.   The evidence shows that, pursuant to this Principles Order, YAMASHITA had 
established the policy to “eliminate” the anti-Japanese guerillas.  In pursuit of this policy, 
a 14th Area Army a divisional commander subordinate to YAMASHITA ordered the 
“punitive mission” against Mapanique.  It is reasonable to conclude that this plan was 
approved by YAMASHITA, the Commander.     

873.   Therefore, the Tribunal finds YAMASHITA Tomoyuki GUILTY of individual 
responsibility pursuant to Article 3(1) of the Charter for the mass rape of women and girls 
in Mapanique, as charged in Count 3 of the Indictment. 

D. VERDICTS 

874.   In conclusion, as to Counts 1 and 2 of the Common Indictment charging nine accused 
with rape and sexual slavery as a crime against humanity, the Judges unanimously find 
Emperor HIROHITO, ANDO Rikichi, HATA Shunroku, ITAGAKI Seishiro, 
KOBAYASHI Seizo, MATSUI Iwane, TERAUCHI Hisaichi, TOJO Hideki, and 
UMEZU Yoshijiro, GUILTY of superior and individual responsibility for the crimes 
committed against the former “comfort women,” pursuant to Article 3(2) and 3(1) of the 
Charter.  

875.   As to Count 3 of the Common Indictment charging Emperor HIROHITO and 
YAMASHITA Tomoyuki with rape as a crime against humanity, the Judges unanimously 
find both Emperor HIROHITO and YAMASHITA Tomoyuki GUILTY of superior 
responsibility under Article 3(2) of the Charter for the crimes committed against the 
women and girls in Mapanique.  The Judges unanimously find that there is insufficient 
evidence that Emperor HIROHITO knew of or participated in the plan to attack 
Mapanique on November 23, 1944 and therefore DISMISS the charge as to his 
culpability under Article 3(1) of the Charter.  Finally, the Judges unanimously find that 
YAMASHITA Tomoyuki did know about and did participate in the attack on Mapanique, 
and consequently find him GUILTY of individual responsibility pursuant to Article 3(1). 

876.   The Tribunal will next consider the responsibility of the state of Japan as a result of the 
findings above and in relation to the Application for Restitution and Reparations 
submitted to and accepted by the Tribunal. 


