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PART VI – STATE RESPONSIBILITY 

INTRODUCTION 

877. On behalf of the Peoples of the Asia-Pacific region, and particularly of the women 
victimised as a result of rape and sexual slavery as crimes against humanity committed by 
Japanese military and government officials, the Prosecutors have submitted an 
Application for Restitution and Reparations, asserting that the state of Japan has a duty to 
both prevent and repair these original crimes.  The Application further asserts that Japan 
has failed to fulfil this duty and that this failure constitutes a continuing breach of its 
responsibility as a state, which has inflicted additional harm upon the victims, and for 
which it incurs additional liability. 

878. In this Part of the Judgement, the Tribunal considers the responsibility of the state of 
Japan pursuant to Article 4 of our Charter, which authorises this Application and 
provides: 

State responsibility arises from the following: 

(a) Commission of crimes or acts as referred to in Article 2 by military 
forces, government officials and those individuals acting in their official 
capacity. 

(b) Acts or omissions by States such as: 

(i) concealment, denial or distortion of the facts or in any other 
manner its negligence or failure to meet its responsibility to 
find and disclose the truth concerning crimes referred to in 
Article 2; 

(ii) failure to prosecute and punish those responsible for said 
crimes; 

(iii) failure to provide reparations to those victimised; 

(iv) failure to take measures to protect the integrity, well-being 
and dignity of the human person; 

(v) discrimination based on such ground as gender, age, race, 
colour, national, ethnic or social origin or belief, health 
status, sexual orientation, political or other opinion, wealth, 
birth or any other status; 

(vi) failure to take necessary measures to prevent recurrence. 

879. In considering this Application for Restitution and Reparations, this Tribunal is not 
limited by the law of l945 that governed the Common Indictment based on the principle 
of non-retroactive application of the criminal law.  Rather, the obligation to prevent and 
repair wrongdoing, particularly wrongdoing of this horrific dimension, is a continuing 
one.  Therefore, Japan continues to breach this obligation and its responsibility must be 
examined not only in light of the law applicable in 1945 but also of the current 
international norms respecting the duties of the violator state to prevent and repair. 
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880. We note that the authority of this Tribunal under Article 4 of our Charter to examine state 
responsibility, and the scope of reparations to victims and survivors, is fully consistent 
with the evolution of international law.  In international practise, apart from restitution of 
stolen property or property acquired by criminal conduct, these issues have usually been 
the province of arbitral or claims commissions and, more recently, of human rights bodies, 
rather than international criminal tribunals.613  We note, however, that Article 75 of the 
ICC Statute confers authority upon the International Criminal Court to establish 
principles for, and to order, reparations including “compensation, restitution and 
rehabilitation.”  On the basis of the power conferred on this Tribunal through the Charter 
by the peoples of civil society, especially the people of the victimised countries and those 
from Japan, we find that this Peoples’ Tribunal may legitimately consider this 
Application for Restitution and Reparations.  We note, in addition, that consideration of 
this Application is consistent with international law. 

881. While this Tribunal does not possess formal legal authority to compel the state of Japan to 
satisfy its obligation to repair these wrongs and prevent future offences, it can nonetheless 
contribute to the substance of international law, articulate the harms endured by the 
“comfort women,” declare the state responsibility of Japan under international law 
therefor, and recommend, as opposed to order, measures necessary and appropriate to 
fulfil its responsibility. 

882. Accordingly, in this Part, the Judges will determine the international legal responsibility 
of the state of Japan for the offences presented in the Common Indictment including 
breaches of continuing obligations in accordance with Article 4.  In Part VII we consider 
Japan’s legal responsibility under international law to provide reparations and set forth 
our recommendations. 

A. PRELIMINARY LEGAL ISSUES 

1. The Standing of the Applicants 

883. The Japanese government has argued that the individual victims of rape and sexual 
slavery do not have standing to bring an application for reparations under international 
law.  The Tribunal considers, however, that all those persons falling within the class 
identified in the Application – victims of military sexual slavery – are entitled to bring 
claims for any form of reparations authorised by this Tribunal’s Charter consistent with 
international law. 

884. The Third Report of the International Law Commission’s Special Rapporteur on State 
Responsibility addresses the situation where the primary victim is an individual or group.  
He recognises the importance of taking into account the wishes of the victims and that 
standing must be broader when individuals are the victims of internationally wrongful 
acts.  His recommendation reaffirms the position which this Tribunal adopts: 

As to the invocation of responsibility by a State in cases where the primary 
victim is a non-State, the Draft Articles [on State Responsibility] should 
provide that any State Party to the relevant collective obligation should 

                                                 

613  See, e.g., Nuremberg Charter, Article 28; ICTY Statute, Article 24(3)(l ) and ICTR Statute, Article 23(3). 
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have the right to invoke responsibility by seeking cessation, assurances 
and guarantees of non-repetition and, where appropriate, restitution.614 

885. In his Fourth Report on State Responsibility the Special Rapporteur asserts that failure by 
the institutions of international law “to act in a given case should not entail that a state in 
breach of an obligation to the community as a whole cannot be called to account.”615  This 
Tribunal has been created by civil society to consider the claims of the “comfort women” 
for whom the formal state-based mechanisms of international law have proved inadequate.  
The presence before the Tribunal of many of the survivors indicates their consent to this 
Tribunal’s hearing the claims arising out of the wrongs perpetrated upon them.  
Accordingly the Judges consider that Article 4 of its Charter properly allows these claims 
to be heard. 

2. The Legal Significance of Delay in Bringing the Application  

886. The passage of time since the commission of the crimes charged is relevant to the work of 
the Tribunal in two ways:  it must consider whether the Application is precluded by the 
passage of time and its recommendations must be consistent with the principle of inter-
temporal law.  With regard to inter-temporal law, the Judges adhere to the principle that 
the legality of actions must be assessed in accordance with the law applicable at the time 
of their commission.616  The Judgement on the Common Indictment applied the related 
principle of nullum crimen sine lege to the determination of whether the charged conduct 
constituted crimes as of l937-1945.  In determining state responsibility, the application of 
inter-temporal law has been facilitated by the considerable consistency and continuity in 
the basic principles.  In sum, where there are continuing wrongful acts, contemporary law 
can be applied. 

887. In addressing Japan’s anticipated arguments on the operation of statutory limitation 
periods, the Tribunal notes that time limitations play a prominent role in all legal systems.  
The policy consideration behind allowing a statute of limitations is the principle of 
finality – that is, it is generally in the public interest that lawsuits be instituted within a 
specified period of time or the right to sue is lost.  However, in the present context, the 
Judges consider that the nature of the original offences as crimes against humanity, the 
fact that the violations are continuing, and the recent emergence of circumstances 
enabling the Applicants to bring their claims preclude treating these claims as time-barred. 

888. The Application herein seeks to hold the state of Japan responsible to provide reparations 
for both the original offences and certain breaches of continuing obligations that have 
exacerbated the original damage and caused additional harm to former “comfort women.”  
These include Japan’s concealment of crimes and denial of wrongdoing; its failure to 
discharge its responsibility to prosecute the perpetrators and repair the damage through 
apology and compensation; its assertions, and failure to refute assertions, that the 
“comfort women” were voluntary prostitutes; and its failure to ensure the teaching and 
transmission of the historical truth.  In determining whether there is an applicable 
limitations period, we turn to international jurisprudence, in particular, the decision of the 

                                                 

614  Third Report on State Responsibility, Addendum, submitted by James Crawford, Special Rapporteur, U.N. Doc. 
A/CN.4/507/Add.4 (2000), para. 378. 

615  Fourth Report on State Responsibility, submitted by James Crawford, Special Rapporteur, U.N. Doc. A/CN.4/5I7 (2000), 
para. 37. 

616  “A judicial fact must be appreciated in the light of the law contemporary with it, and not of the law in force at the time such 
a dispute in regard to it arises or falls to be settled.”  Judge Huber in the Island of Palmas Case (1949) II UNRIAA 829. 



208 

Women’s International War Crimes Tribunal 04 December 2001 

International Court of Justice (ICJ) in the case of Certain Phosphate Lands in Nauru.617  
There, the ICJ noted that international law does not lay down any specific time limits and 
that it is for the Court to determine, in the circumstances of each case, whether the 
passage of time renders an application inadmissible.  That case did not involve crimes 
against humanity, a factor which strengthens our determination not to treat these crimes 
as time-barred. 

889. Given that the original offences underlying this Application constituted crimes against 
humanity when committed, we apply the international legal principle, formally adopted in 
relation to criminal proceedings, that there is no applicable period of limitations.618  As 
expressed by Mr. Louis Joinet, the Special Rapporteur on Impunity of Perpetrators of 
Violations of Civil and Political Rights, “[p]rescription is without effect in the cases of 
serious crimes under international law . . . [and] cannot run in respect of any violation 
while no effective remedy is available.”619  Moreover, the fact that the failure to repair the 
original violation constitutes a continuing violation negates any question of time limits in 
regard to the Application for Restitution and Reparations before us. 

890. To apply a limitation period would be especially inappropriate here given that neither the 
Allies nor Japan has allowed prosecution of the crimes of military sexual slavery.620  Nor 
has Japan provided legal compensation or reparations within a reasonable time period.  
We note further that state practice indicates that the obligation to repair crimes against 
humanity is a continuing one.  Despite time limits set on negotiated agreements to pay 
reparations for Nazi crimes committed during World War II, the recognised importance 
of making full compensation has led to repeated extensions of the deadlines. 

891. Further, the Judges consider that the principle of finality can only become operable if the 
information necessary to filing suit is available to the victims.  Given Japan’s acts of 
concealment and denial of these offences, such a process could only commence in the 
present context following the Japanese state’s acknowledgement that the offences, which 
form the subject matter of this claim, were committed.  Explicit, albeit partial, 
acknowledgement of official participation and coercion in the “comfort system” was not 
provided by Japan until 1993.  Finally, the state of Japan itself has accepted the validity of 
old claims, as shown by the fact that it recently concluded an official compensation 
agreement with a group of forced labourers.621  Accordingly, the Judges find that this 
Application is not time-barred. 

3. Exhaustion of Domestic Remedies  

892. National remedies must usually be exhausted before there can be recourse to international 
justice mechanisms.  This general principle of customary international law622 has been 

                                                 

617  Certain Phosphate Lands in Nauru (Nauru v. Austl.), Preliminary Objections, 1992 ICJ Rep. 240, para. 4 (June 26). 
618  This Judgement, supra. 
619  Revised Final Report on the Question of the Impunity of Perpetrators of Human Rights Violations (Civil and Political) 

submitted by Mr. Joinet pursuant to Sub-Commission decision 1996/119, U.N. Doc E/CN.4/Sub.2/1997/20/Rev.1, para. 31 
(hereinafter “Joinet Report”).  See also Basic Principles and Guidelines on the Right to a Remedy and Reparation for 
Victims of Violations of International Human Rights and Humanitarian Law, annexed to the Final Report of Mr. M. Cherif 
Bassiouni, Special Rapporteur, 18 January 2000, U.N. Doc. E/CN.4/2000/62, Section IV, paras. 6, 7. 

620  The exception is the Dutch prosecution of Japanese military personnel and civilian comfort station proprietors at Batavia for 
crimes against Dutch women living in Dutch Indonesia under Article 4 of the l907 Hague Convention and Dutch war 
crimes laws.  Batavia. No. 72/1947, Verdict 231 in the Name of the Queen. 

621  Following the Japanese Supreme Court’s dismissal on standing grounds, the Japanese Diet enacted a special compensation 
bill for all Taiwanese drafted by Japanese military.  This Judgement, infra. 

622  See, e.g., Interhandel (Switzerland v. United States of America) 1959 ICJ Rep. 27 (24 October); Case concerning 
Elettronica Sicula S.P.A (ELSI) (United States of America v. Italy) 1989 ICJ Rep. 50 (20 July). 
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incorporated into the rules of many international courts and tribunals, including human 
rights bodies.623  This Tribunal accepts the principle as applicable to itself.  However, 
failure to exhaust local remedies is not a bar to international proceedings where “pending 
proceedings have been unreasonably prolonged.”624  The Tribunal notes the numerous 
unsuccessful efforts of the applicants to seek redress in the courts of Japan.  The fate of 
these cases compels the conclusion that survivors have no reasonable expectation of 
achieving an effective resolution of this matter in a timely manner within the courts of 
Japan. 

893. Recognising that none of the cases has been finally settled in the Supreme Court of Japan, 
the Judges nonetheless find that it would be inappropriate to stay this Application pending 
the final disposition of these cases.  To deny the Application until final adjudication in 
domestic courts is likely to result in a denial of justice to many of the elderly women 
applicants who may not survive the delay inherent in further process in Japan.  Moreover, 
we appreciate, from the agonized demand for justice expressed by the survivors before 
this Tribunal that, with over 55 years having elapsed since the end of the war, the need for 
adjudication of this Application is urgent and that Japan’s responsiveness thereto is a 
crucial factor to their being able to live out the rest of their lives in peace and to die in 
peace. 

894. Notably, the decade-long effort to exhaust domestic remedies has thus far been futile.  In 
light of the ongoing and time-sensitive nature of the harm caused by the already 
longstanding denial of redress, we find, consistent with international legal standards, that 
access to domestic remedies has been unreasonably prolonged and that the survivors are 
entitled to bring this Application under the Charter of the Tribunal. 

4. Standard of Responsibility 

895. The Judges next consider the standard of responsibility appropriate to this Application.  
There has been debate over whether the standard is subjective, fault-based or objective.  
Oppenheim asserts that state responsibility is based on fault.625  It must normally be 
demonstrated that the state failed to show due diligence in preventing the injury or 
punishing the offender.  By contrast, Brownlie takes the position that liability rests upon 
violation of a particular legal duty based on treaty or custom under international law, and 
that the test of responsibility is an objective one.  He states that “objective responsibility 
rests on the doctrine of the voluntary act:  and, thus, provided that agency and causal 
connection are established, there is a breach of duty by result alone.”626  Brownlie argues 
that the public law analogy to the ultra vires act (or an act exceeding the scope of 
legitimate authority) is more realistic than attempting to identify subjective culpa (or 
guilt) in specific natural persons who may, or may not, “represent” the legal person (the 
state) in terms of wrongdoing.  For Brownlie, opinions in favour of the principle of fault 

                                                 

623 See for example:  Optional Protocol to the International Convention on Civil and Political Rights, G.A. Res. 2200A (XXI) 
(1976), art. 5(2)(b); Optional Protocol to the Convention on the Elimination of All Forms of Discrimination against Women, 
G.A. Res. 54/4, annex, 54 U.N. GAOR Supp. (No. 49), U.N. Doc. A/54/49 (Vol. 1) (2000) (entered into force Dec. 22, 
2000), art. 4(1); International Convention on the Elimination of All Forms of Racial Discrimination, 60 U.N.T.S. 195, art. 
11; Convention Against Torture, and Other Cruel, Inhumane or Degrading Treatment or Punishment, 10 December 1984, 
1465 U.N.T.S. 113, art. 21(1)(c); American Convention on Human Rights, Nov. 22, 1969, 36 O.A.S.T.S. 1, art. 46(1)(a), 
OEA/ser.L./V/II.23, doc. 21 rev. 6 (1979) (entered into force July 18, 1978); European Convention for the Protection of 
Human Rights and Fundamental Freedoms, Nov. 4, 1950, 213 U.N.T.S. 222, art. 35(1); African Charter on Human and 
Peoples’ Rights, 21 ILM 58 (1982), art. 50. 

624  Sir Robert Jennings and Sir Arthur Watts eds., Oppenheim’s International Law, 9th ed., vol. I, 1992, p. 526. 
625 Sir Robert Jennings and Sir Arthur Watts eds., Oppenheim’s International Law, 9th ed., vol. I, 1992, p. 509. 
626  Ian Brownlie, System of the Law of Nations State Responsibility, 1983, p. 439. 
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are unconvincing for the following reasons:  (i) such opinions produce firm propositions 
divorced from the evidence of diplomatic practise; (ii) international jurisprudence does 
not support the principle (see below); and (iii) the use of the term culpa or faute is 
mistaken or vacuous simply to describe a breach of a legal duty as an unlawful act.627 

896. International jurisprudence supports Brownlie’s conclusions.  For example, the General 
Claims Commission, established by a treaty between Mexico and the United States in 
l923, employed objective tests of responsibility.628  In the Caire claim, Verzijl, President 
of the Franco-Mexican Claims Commission and a noted jurist, explained:  

The doctrine of the objective responsibility of the State . . . is . . . a 
responsibility for those acts committed by its official or its organs, and 
which they are bound to perform, despite the absence of faute on their 
part . . .  The State also bears an international responsibility for all acts 
committed by its officials or its organs which are delictual according to 
international law, regardless of whether the official organ has acted within 
the limits of his competency or has exceeded those limits . . . .629 

In this view, strict liability is essentially a prima facie responsibility with various 
defences or justifications available to preclude a finding of liability.630  

897. The relevance of fault – or the relative “strictness” of the obligation – is determined by 
the content of the particular international duty or rule.  Although culpa or fault is not a 
general condition of liability, it may play an important role in certain contexts.  For 
example, where the loss results from acts of individuals not employed by the state, the 
responsibility of the state will depend on a failure of due diligence or a failure of control. 

898. The Judges note, however, that the principle of objective responsibility dictates the 
irrelevance of intention to harm (dolus) as a condition of liability.  Thus state 
responsibility cannot be avoided based on claims that there was no intent to harm the 
victims.  This does not mean that dolus or intention to harm has no role to play:  proof of 
intent to harm on the part of leading organs of the state will solve the problem of 
imputing the wrong to the state in any given case. 

B. ELEMENTS OF STATE RESPONSIBILITY 

1. The Applicable Principles of Law 

899. Under general international law, a state is internationally responsible for any wrongful act 
that is attributable to the state and has damaged the legitimate interests of others.  Such 
responsibility of a state is additional to and exists alongside the international criminal 
liability of the individuals who committed crimes in violation of international law.  This 
rudimentary principle of international law has been reaffirmed by the expert testimony of 
Professor Frits Kalshoven before this Tribunal as well as by the ICJ in the cases brought 
by Bosnia and Croatia respecting responsibility of the Federal Republic of Yugoslavia for 
genocide.631  A state bears responsibility for wrongful acts when a state, either through its 

                                                 

627  Brownlie, p. 440. 
628  Neer (1926) R.I.A.A., iv, pp. 60, 61-62; Roberts (1926) R.I.A.A. iv, pp. 77, 80; Ciare (1926) R.I.A.A. v, pp. 516, 529-31. 
629  Ibid.  See also Brownlie, p. 39. 
630  Brownlie, p. 44. 
631  See Exhibit 230.  See also Case concerning Application of the Convention on the Prevention and Punishment of the Crime 

of Genocide (Bosnia and Herzegovina v. Yugoslavia) (Judgement on preliminary objections), 1996 ICJ Rep. para. 33 (11 
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own conduct or through the conduct of its agents or organs, acts in violation of an 
international duty and thereby commits an international wrong.  It is a fundamental 
principle of international law that the breach of an international duty incurs an obligation 
to make reparation in an adequate form.632  The duty must generally have been incumbent 
upon the state at the time the act complained of was committed. 

900. These fundamental tenets of international law have remained constant from at least 1930.  
The League of Nations Codification Conference, 13 March-12 April l930 produced 10 
Draft Articles on the Responsibility of States, although it failed to formally adopt them or 
promulgate a conference report. 633   Article 7 of the Draft Articles provided that 
“International responsibility is incurred by a State if damage is sustained by a foreigner as 
a result of an act or omission on the part of the executive power incompatible with the 
international obligations of the State.”  In addition, Article 8 stated: 

International responsibility is incurred by a State if damage is sustained by 
a foreigner as a result of acts or omissions of its officials, acting within the 
limits of their authority, when such acts or omissions contravene the 
international obligations of the State. 

International responsibility is likewise incurred by a State if damage is 
sustained by a foreigner as a result of unauthorised acts of its officials 
performed under cover of their official character, if the acts contravene the 
international obligations of the State.634 

901. These principles were reaffirmed in Article 15 of the 1961 Harvard Draft on the 
International Responsibility of States for Injuries to Aliens,635 which provides that direct 
state responsibility attaches both to official and authorised acts of agents and/or organs of 
the state and to acts committed by such persons in the ostensible exercise of their official 
functions, but without the state’s command or authorisation or in excess of their 
competence according to the internal law of the state.  Although neither set of Draft 
Articles was concluded in treaty form, their constant reiteration and application in state 
practice shows that they were widely accepted.  These principles of state responsibility 
were applicable to the state of Japan at the time the military sexual slavery was 
committed. 

902. The International Law Commission’s 2001 Draft Articles on State Responsibility 636 
provides the most up-to-date articulation of state responsibility in international law.  
Article 1 provides that “Every internationally wrongful act of a State entails the 
international responsibility of that State.”  This enunciation of the basic concept remained 
uncontroversial throughout the drafting process, demonstrating its acceptance in 
international law. 

                                                                                                                                                              
July); Case concerning Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Croatia 
v. Yugoslavia), Application made 2 July 1999. 

632  Chorzow Factory (Jurisdiction) (Germany v. Poland) 1927 PCIJ, Series No. 9, p. 21. 
633  League of Nations Publication 1930, xvii at 234.   
634 The International Commission’s Draft Articles on State Responsibility, Part 1, Articles 1-35 (1930), compiled and edited by 

Shabtai Rosenne; “State Responsibility Minutes”, Acts and Documents:  Conference on the Codification of International 
Law, vol. 5, 1st, The Hague, 1930. 

635  Louis B. Sohn and Richard Baxter, Draft Convention on the International Responsibility of States for Injuries to Aliens, 
Harvard Law School, 1961, Research in International Law, “Responsibility of States,” 23 Am. J. Int’l L., Spec. Supp. 
(1929) (Harvard Draft), pp. 131-239. 

636  U.N. Doc. A/CN.4/L.602/Rev.1, adopted by the Drafting Committee on second reading (26 July 2001) (hereinafter ILC 
Draft Articles 2001). 
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903. Thus the core constituents of state responsibility have remained largely unchanged from 
the early part of the 20th century.  These are principles, then, that must be applied to the 
conduct of the state of Japan with respect to its responsibility for the “comfort system” 
and for violations before the Tribunal continuing to this day. 

904. A state commits an internationally wrongful act when it acts in violation of international 
law.  An act or omission that produces a result which is, on its face, a breach of a legal 
obligation gives rise to responsibility in international law, whether the obligation rests on 
treaty, custom or some other basis.  An act in violation of a state’s international 
obligations but which is lawful under its internal law is not thereby rendered lawful in 
international law. 637   Otherwise a state could evade its international obligations by 
domestic legislation. 

905. The Judges have found above that, in the instigation, operation and continuation of the 
“comfort women” system, high-ranking Japanese military and government officials, and 
thus the state of Japan, have acted in violation of both its treaty obligations and its 
obligations under customary international law.  Indeed, as the Judges have found, these 
violations were integral to Japan’s military strategy at the highest levels during the war in 
the Asia-Pacific region. 

2. Applicability to Colonial and Occupied Territories 

906. The question then arises whether the state responsibility attaching to such violations 
applies to women raped and enslaved from Taiwan, Korea and Japan, or only to women 
considered “foreigners” or “aliens” to Japan under international law. 

907. Under international law, colonies and similar dependent territories possess no separate 
statehood or sovereignty.  It is the colonial power alone that possesses the international 
personality of statehood and has capacity to exercise the international rights and duties 
appertaining to states.  Accordingly peoples from colonized territories are deemed to have 
no separate nationality from that of the colonial power. 

908. Japan colonised Taiwan in 1895 and Korea in 1910.  Credible arguments suggest that had 
there been no Japanese colonial domination of Korea and Taiwan, such massive numbers 
of women would not have been taken from these jurisdictions as “comfort women.”  It is 
undoubtedly true that the imperialist and racist assumptions of the inferiority of colonised 
peoples and the sexist and ethnocentric policies of the Japanese military and government 
contributed to the exploitation of women in these jurisdictions:  the Japanese state 
machine regarded colonised women as at its disposal and considered it more acceptable to 
make colonised women “comfort women” than Japanese women. 

(a) The Status of Taiwan  

909. Following the Sino-Japanese War, in 1895 Japan extended its rule over Taiwan by the 
terms of Article II of the Shimonoseki Treaty.  Japan appointed a Governor-General to 
administer Taiwan, and the Governor-General reported directly to Emperor HIROHITO.  
Taiwan remained a colony of Japan throughout the armed conflict between Japan and 
China in the 1930s and throughout World War II until the Japanese surrender in 1945. 

                                                 

637  This principle is found in the Vienna Convention on the Law of Treaties, opened for signature May 23, 1969, T.S. No. 58, 
1155 U.N.T.S. 331, art. 27. 
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(b) The Status of Korea 

910. The domination of Korea was one of Japan’s major goals in the third quarter of the 19th 
century.  Both the Sino-Japanese War (1894-1895) and the Russo-Japanese War (1904-
1905) were fought and won by Japan in order to establish its power and authority over 
Korea.  In 1905, Korea became a Protectorate of Japan.  Japan completed its domination 
of Korea through the Treaty of Annexation on 29 August 1910, whereby the Korean 
Emperor ceded all sovereign power over Korea to the Japanese Emperor.  Korea was 
therefore annexed to Japan during the relevant time period. 

3. The Position of the Japanese, Korean and Taiwanese Claims Under 
International Law 

911. Japan has sought to deny liability in relation to Japanese, Korean and Taiwanese women 
on the grounds that the traditional doctrine of state responsibility rests upon the 
commission of an internationally wrongful act against a non-national.  As colonised 
peoples, Koreans and Taiwanese do not come within this protection.   

912. However, as discussed in the Judgement on the Common Indictment, the concept of 
crimes against humanity extended this basic doctrine to harm caused to any population 
irrespective of whether the civilians are nationals or indeed colonised peoples.  This 
principle of liability thus applies to crimes against humanity committed by a belligerent 
state against its own nationals.  Japan is, therefore, not exempt from liability for such 
international wrongful acts whether committed against the peoples it colonised or against 
its own nationals. 

913. In addition, slavery as an international crime was not based solely on the laws of war but 
constituted an internationally wrongful act independent of war at the time when the 
crimes charged were committed.  We agree with the conclusion of the Special Rapporteur 
on Systematic Rape, Sexual Slavery and Slavery-Like Practices during Armed Conflict, 
that Japan violated customary international law “regardless of the territorial status of the 
Korean [and Taiwanese] peninsula at the time that the offences were committed.  As a 
result, these norms apply equally to Korean [and Taiwanese] women, whether or not they 
were civilians in an occupied territory.”638  The point applies mutatis mutandis to the 
Japanese claimants. 

C. JAPAN’S INITIAL VIOLATIONS OF TREATY AND CUSTOMARY LAW 

906. As examined at length in the Judgement on the Common Indictment, we find that the 
state of Japan, through its officials and their agents (the named accused and numerous 
other personnel of the Japanese military, colonial and government machines), incurred 
criminal responsibility for – individually and through their failure as superiors to prevent, 
punish and protect – the internationally wrongful acts of rape and sexual slavery as crimes 
against humanity.  We note that Japan’s conduct also directly breached a number of its 
treaty obligations. 

                                                 

638  “An analysis of the legal liability of the Government of Japan for ‘comfort women stations’ established during the Second 
World War”, Appendix to the Final Report on Systematic Rape, Sexual Slavery, and Slavery-like Practices during Armed 
Conflict, submitted by Gay J. McDougall, Special Rapporteur, U.N. Doc. E/CN.4/Sub.2/1998/13. 
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1. The 1907 Hague Convention Respecting the Laws and Customs of War on 
Land 

914. Having ratified the 1907 Hague Convention IV in 1911, Japan was bound by its 
provisions.  In addition, by the time of the Second World War, the 1907 Hague 
Convention had become part of international customary law governing the conduct of war 
on land, including the rules relating to the occupation of enemy territory.  This point was 
expressly stated in the Judgements of the International Military Tribunals of Nuremberg 
and Tokyo. 

915. The 1907 Hague Convention governs military conduct during the period of open 
hostilities and details the proper treatment of the enemy, prisoners of war and spies.  It 
provides that belligerents must obey the “laws, rights and duties” and that commanders 
are responsible for the conduct of their subordinates. 639   The Judges accept the 
prosecution’s contention that “laws and customs of war” encompassed the recognised 
core prohibitions and accepted doctrines of armed conflict. 

916. The Nuremberg Tribunal addressed the point in relation to defence arguments concerning 
the application of the general participation clause of Article 2.  That Article provides that 
the Regulations of the Convention are only applicable if all the belligerents are parties to 
the Convention.  But not all belligerents of the Second World War were parties to the 
Hague Convention.  The Nuremberg Tribunal ruled that where the Hague Convention 
could not be directly applied, it served as good evidence of customary international law 
existing at the time of war:  “[B]y l939 these rules laid down in the Convention were 
recognised by all civilized nations, and were regarded as being declaratory of the laws 
and customs of war which are referred to [in the Charter of the Tribunal].”640 

917. Similarly, the IMTFE found that the series of treaties concluded between l907 and l929 
impose direct treaty obligations on states and delineated more precisely the customary 
law.  According to Professor Kalshoven, in his expert submissions before this Tribunal, 
“[t]he legal opinion, expressed in either of these judgements, that at the time of the 
Second World War the Convention could be regarded as belonging to the body of 
customary international law has since been accepted generally, both in state practice and 
in legal literature, and it may be regarded as uncontested today.”641 

918. The Judges find that the limiting effect of the general participation clause was thus 
negated at the time of the violations herein charged.  The 1907 Hague Convention applied 
to international armed conflicts, and thus was applicable to the Asia-Pacific wars.  Japan 
and its opponents in war were “belligerent Powers.”  “Both the [1907 Hague] convention 
and, in particular Article 3, were therefore applicable to Japan as a belligerent Power 
participating in the Second World War, as well as, obviously, to the conduct of its armed 
forces in the course of military operations and during situations of occupation.”642 

919. The IMTFE found, and the evidence before this Tribunal confirms, that the state of Japan 
violated numerous provisions of the 1907 Hague Convention, in particular Article 1 of the 
Convention, and Articles 4, 5, 20 and 46 of the Regulations annexed to the Convention. 

                                                 

639  1907 Hague Convention IV, Article 1(1) and 1(4). 
640  IMT Judgement, pp. 220-221. 
641  See Exhibit 230, Expert Supplementary Opinion by Frits Kalshoven, Article 3 of the Hague Convention (IV) Respecting the 

Laws and Customs of War on Land, 1907, and the Right of Individual Persons to Claim Compensation for the Acts of 
Members of the Armed Forces, p. 4. 

642  Exhibit 230, Expert Supplementary Opinion by Frits Kalshoven. 
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920. Article 1 of the 1907 Hague Convention states that the Contracting Powers shall issue 
instructions to their armed forces which shall be in conformity with the Regulations 
respecting the laws and customs of war on land, annexed to the present Convention.  
Under the Convention, battlefield commanders, whether responsible for armies, militias 
or volunteers, as well as occupying authorities had to enforce the Regulations at all times 
and in all contexts.643  Thus, we find that Japan had an obligation under the Convention to 
educate and disseminate information to military personnel regarding the laws of war and 
to take other measures to prevent and punish violations of the laws. 

921. Among the laws subject to this obligation, as we have already discussed in our Judgement 
on the Common Indictment, were the prohibitions of and obligations to prevent rape and 
forced labour, as incorporated in the Hague Convention and the laws or customs of war.  
Although the Convention, by its terms, does not apply to Japan and its annexed territories 
Korea and Taiwan, the obligations being a part of customary law and embodied in the 
concept of crimes against humanity were applicable to all the women and girls affected 
by both the “comfort system” and the rapes at Mapanique. 

2. The 1921 International Convention for the Suppression of the Traffic in 
Women and Children 

922. Having ratified the 1921 Trafficking Convention in 1925, Japan was required under 
Articles 2 and 3, to take all steps necessary to discover and prosecute persons engaged in 
the traffic of women and children.644  Japan’s activity of forcibly recruiting, kidnapping, 
transporting and coercing women and girls into sexual slavery from each of its colonial 
and occupied territories, as demonstrated through the testimony of survivors and 
documentary evidence presented to the Tribunal, was in flagrant violation of the terms of 
the Convention. 

923. We further consider that Japan’s declaration, purportedly pursuant to Article 14, that the 
Territory of Chosun (now Korea) was not included in the scope ratione territorii of its 
acceptance of the Convention, does not legitimise the military sexual slavery system 
operated by Japan.  We have already indicated that we view Article 14 as permitting 
exceptions in order to protect local customs that were not clearly condemned at that time.  
We note further that reservations cannot be invoked to justify violations of other 
international obligations and that the obligation to prevent and punish trafficking in 
women and girls was already of customary status by the time of the China War.645 

3. 1929 Geneva Convention  

924. Article 3 of the 1929 Geneva Convention stipulated that “Prisoners of war are entitled to 
respect for their persons and honour.  Women shall be treated with all consideration due 
to their sex.”  The “comfort women” were not technically prisoners of war in the terms of 
the Geneva Convention646 (although, in many ways, they were truly prisoners of the 
warfare in and for which they were used).  However, the Convention, in conjunction with 

                                                 

643  1907 Hague Convention IV, Article 1. 
644 International Convention for the Suppression of the Traffic in Women and Children (1921), 92 UNTS 19, arts. 2 and 3. 
645 We also note that many of the Korean women taken by the Japanese military were initially taken to Japan.  Once they 

landed in Japan, the obligations of the Convention applied.  This provides an additional reason why it is not necessary to 
examine the question of whether such a reservation is legally permissible in general. 

646  Prisoners of war are defined in the Convention of July 27, 1929, Relative to the Treatment of Prisoners of War, Article 1 
and the Regulations annexed to the Hague Convention Respecting the Laws and Customs of War on Land, of October 18, 
1907, Articles 1, 2, and 3. 
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the other treaties, makes it clear that there was a general prohibition on abusing women.  
Accordingly, this provision provides additional support for the finding that Japan was not 
allowed to subject the “comfort women” to rape and sexual slavery, but rather was 
required to protect all women within its colonies and the territories it militarily occupied 
from sexual violence.  The evidence before the Tribunal has demonstrated that the state of 
Japan brazenly violated its obligations under this Convention in its treatment of “comfort 
women” and girls.   

4. 1930 International Labour Organization Convention Concerning Forced 
Labour 

925. As noted in the Judgement on the Common Indictment, Japan ratified the 1930 ILO 
Forced Labour Convention in 1932.647  Under Article 1, Japan undertook to suppress the 
use of forced labour in all its forms within the shortest possible period.  Article 8 placed 
the responsibility for every decision to have recourse to forced labour on the highest civil 
authority in the territory concerned.  As previously discussed, like the ILO Committee of 
Experts, this Tribunal finds that the evidence demonstrates that the state of Japan’s 
system of military sexual slavery could not be excused under any of the 1930 exceptions 
and thus constituted “forced labour” in violation of the Convention. 

5. Enslavement and Sexual Slavery  

926. Since Japan did not ratify the 1926 Slavery Convention, it cannot be held responsible for 
breaching specific obligations under the terms of the Convention.  However, as discussed 
in the Judgement on the Common Indictment, the prohibition against slavery and the 
slave trade was accepted as customary international law by the beginning of the 20th 
century. 

927. This Tribunal has found that once the women from the colonised and occupied territories 
were removed from their homes and villages, irrespective of the method of removal, and 
forced to provide sexual services to the Japanese military, the women were military 
sexual slaves for the Japanese military.  Japan thus violated the customary international 
law prohibiting the slave trade and the practice of slavery and is liable under international 
law for this grave violation. 

6. Non-Discrimination Norms 

928. Norms of sexual equality were emerging at the beginning of the 20th century, first through 
notions of protection.  This is demonstrated by the inclusion in Article 37 of the Lieber 
Code of protection for “the persons of the inhabitants, especially those of women” and, in 
Article 46 of the Regulations Annexed to the 1907 Hague Convention, of the provision 
protecting family honour.  The Hague Convention also placed a firm emphasis on the 
respect of all peoples as equals.  Further the various treaties already discussed show that 
there was a longstanding international norm relating to the protection of women.  In 
addition, the Preamble to the ILO Constitution explicitly required equality based on sex, 
for example in recognition of the principle of equal remuneration for work of equal value.  
In 1935, the Permanent Court of International Justice enunciated the principles of 
substantive equality and understanding difference in the context of the treatment of 

                                                 

647  Convention Concerning Forced Labour (1930), 39 U.N.T.S. 55. 
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minorities.648  These emerging norms of race and sex equality, had fully crystallized by 
the time of, and were incorporated in, the UN Charter in 1945, where they are included in 
Articles 1(3) and 55. 

929. The evidence demonstrates multiple violations of both the requirements for the protection 
of women as well as the prohibitions on race and sex discrimination.  Most fundamentally 
the evidence shows that the Japanese military targeted women and girls primarily of 
subjugated populations viewed as inferior by Japanese Imperial culture, for the provision 
of forced sexual services because they were female and thus seen as disposable.  As such, 
the “comfort system” denied women and girls their right to gender and racial equality and 
rights to respect for their physical, mental and sexual integrity and human dignity.649  The 
creation of the “comfort women” system reflects the intersection of discrimination based 
on both gender and race/ethnicity, as discussed above. 

D. ATTRIBUTABILITY OF INTERNATIONALLY WRONGFUL ACTS TO THE STATE OF JAPAN  

1. State Responsibility for Acts of State Organs 

930. For the state of Japan to be responsible under international law for the internationally 
wrongful acts of rape and sexual slavery for which this Tribunal has convicted the 
accused charged in the Common Indictment, as well as for the subsequent breach of 
continuing obligations, their wrongful acts must be attributable to the state.  For the 
reasons set forth below, the Judges find that the state of Japan is responsible for the rape 
and enslavement of women and girls as “comfort women” pursuant to the military sexual 
slavery system whether such enslavement was carried out by government agents, army 
personnel, or civilians acting on its behalf.   

931. States act through the institutions and agencies of the state, its officials and employees.  
Such institutions are commonly referred to collectively as organs of the state.  Since at 
least 1923, it has been well established that the conduct of an organ of the state will be 
considered as an act of that state under international law, whether that organ belongs to 
the constituent legislative, executive, judicial or other power; whether or not its functions 
are of an international character; and whether or not it holds a superior or a subordinate 
position in the organisation of the state.650  The key element is the role of the organ or 
official as part of the administration of the state.  It does not matter that the application of 
policies is in the hands of subordinate officials.  The forms of administration are 
secondary.  The administration is for legal purposes to be seen as a system of government. 

932. Armed forces are clearly state organs and part of the administration of the state.  A state 
may be liable for a failure to control elements within the military structure when, under 
all the circumstances, it is reasonable to assume such a duty to exercise control.  States 
may be responsible for ultra vires acts of their officials committed within their apparent 
authority or general scope of their authority.  For example, the Youmans case stated: 

                                                 

648  See, for example, Settlers of German Origin in Territory Ceded by Germany to Poland, 1923 PCIJ (Series B) 24 (Nov. 6); 
Minority Schools in Albania, 1935 PCIJ (Series A/B) No. 64, p. 19 (6 April). 

649  In the Judgement on the Common Indictment, the Judges have noted that the Japanese military inflicted sexual violence on 
both women and men.  However, the institutionalized system of “comfort” stations or facilities for sexual slavery was 
directed at the forced sexual servitude of women. 

650  This general approach is contained in the Draft Articles adopted by the Institute of International Law in 1927, which are in 
turn reflected in the ILC Draft Articles of 1973.  This longstanding principle is affirmed by the ILC Draft Articles 2001, 
Article 4:  “The conduct of any State Organ shall be considered an order of that State under international law, whether the 
organ exercises legislative, executive, judicial or any other functions, whatever position it holds in the organization of the 
State, and whatever its character as an organ of the central government or of a territorial unit of the State.” 
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Soldiers inflicting personal injuries or committing wanton destruction or 
looting always act in disobedience to some rules laid down by superior 
authority.  There could be no liability whatever for such misdeeds if the 
view were taken that any acts committed by soldiers in contravention of 
instruction must always be considered as personal acts.651 

933. What matters is the amount of control that ought to have been exercised rather than the 
amount actually exercised.  During World War II, HIROHITO was the head of the state 
and Supreme Commander of the Imperial Japanese Military.  The other defendants were 
leading members of the Japanese military or government.  As heads and high-ranking 
leaders of the organs of the Japanese state, the findings of their individual, command or 
superior responsibility under international law are more than sufficient evidence of 
internationally wrongful acts attributable to Japan. 

934. The fundamental issue “is whether in the given case the system of administration has 
produced a result which is compatible with the pertinent principle or standard of 
international law.”652  As determined in the Judgement on the Common Indictment, the 
expert testimonies of Professors Yoshimi and Hayashi demonstrate that the structures of 
the Japanese military and political machines do indeed constitute such a system of 
administration which facilitated the egregious violations of international law.  Based on 
the expert testimony of Professor Yoshimi and other evidence submitted to the Tribunal, 
the Judges find that the chains of command linked officers in the field supervising the 
provisioning and operation of military “comfort stations” to the highest echelons of the 
War and Foreign Ministries and to the Emperor himself, where the establishment of the 
“comfort station system” was sanctioned, organised and/or managed. 

935. On many occasions, what constitutes an “organ of the state” is essentially a question of 
fact not related to the formal or regular tests provided by a constitution, or other pre-
existing local law.  Thus, the conduct of an organ of an entity, which is not part of the 
formal structure of the state but which is empowered to exercise elements of 
governmental authority, may be classified as acts of the state, providing the organ was 
acting in that capacity in the case in question.653  In the same way, the conduct of a non-
official, private person or group of persons is also an act of the state under international 
law, provided such persons were acting on behalf of the state.654  The Massey Claim655 is 
on point and shows these principles to have been part of international law prior to 1945.  
This is important in the present context in relation to the potential assertion by the state of 
Japan that because private individuals recruited the “comfort women” on many occasions, 
the state of Japan cannot be held liable. 

936. On the basis of the principle articulated, the state of Japan cannot evade responsibility on 
this ground.  The evidence has established that private individuals recruiting “comfort 
women” were selected, monitored, assisted and, in a substantial number of cases, directly 

                                                 

651  U.N. R.I.A.A. iv, pp. 110, 116; Annex 3 (1925-6), No. 162 (1926). 
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Preparatory Committee of The Hague Codification Conference of 1930. 
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accompanied by the Japanese military; their offers and demands were backed by the 
intimidation of military involvement.  As such, the civilian recruiters were acting on 
behalf of the Japanese military and clearly agents of the Japanese military and their acts 
were attributable to the state of Japan.  Japan is therefore liable for their acts or omissions 
under the international principles of state responsibility. 

937. In addition, a state is responsible if it adopts the actions of private individuals.656  Article 
11 of the ILC Draft Articles 2001 reiterates this longstanding principle:  “Conduct which 
is not attributable to a State under the preceding articles shall nevertheless be considered 
an act of that State under international law if and to the extent that the State acknowledges 
and adopts the conduct in question as its own.”657  The Judges consider that, in addition to 
the illicit recruitment methods, the subsequent rape and sexual slavery imposed on the 
women and girls supplied to them, and regulated in minute detail by the military, 
constitute acknowledgement and adoption.  Finally, as previously noted in the Judgement 
on the Common Indictment, in l993 the state of Japan explicitly acknowledged in its 
August 4, 1993 report that the military was involved in coercive recruitment of “comfort 
women” and girls either directly or through “private recruiters who acted in response to 
requests of the military . . . [and that the] women lived in misery at the comfort stations 
under a coercive atmosphere.”658 

938. Accordingly, the Tribunal finds that Japan is liable under the international principles of 
state responsibility for the acts and omissions of its officials involved in the military 
sexual slavery system at every level as well as that of the private recruiters and 
proprietors and others who assisted the implementation of that system and the sexual 
abuse and enslavement of women.  It is important to note that the responsibility of Japan 
under international law applies not only to the institutionalisation of the system itself, but 
also to subsequent actions of its organs and private agents who have obstructed and failed 
to make full reparations for these horrific crimes and, in doing so, have perpetuated new 
and continuing violations against the victims and survivors. 

2. Extra-Territorial Theory of Responsibility 

939. Responsibility attaches to a state not only for wrongful acts and omissions within its 
territory but also for the wrongful acts and omissions of its organs, agencies, officials, and 
employees acting outside the territory of that state.659  Thus, Japan is responsible for all 
violations of its international obligations perpetrated by its organs and agents throughout 
the Asia-Pacific region. 

E. CONTINUING OBLIGATIONS AND VIOLATIONS OF STATE RESPONSIBILITY 

940. In the Judgement on the Common Indictment, we found that individuals who were high-
ranking officials of Japan were criminally responsible for rape and sexual slavery of the 
“comfort women” and rape of the women of Mapanique.  Given the official positions of 
the accused as high-level officials of the Japanese government or military, the state of 
Japan is responsible for these violations and has the responsibility to make reparations, 
which is a broad concept examined at greater length in the next part of this Judgement. 

                                                 

656  US Diplomats in Iran Case (U.S. v. Iran), 1980 I.C.J. 3; ILC Draft Articles 2001, Article 11. 
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941. Article 4 of the Charter of this Tribunal gives this Tribunal jurisdiction to consider acts 
and omissions of the state of Japan that constitute continuing violations and obligations 
flowing from the original wrongful acts.  For the reasons stated above, the state of Japan 
has additional responsibility for these continuing violations and obligations, both active 
and passive, which have caused significant additional physical and mental suffering to the 
survivors.  As previously discussed, to the extent that these violations or obligations 
continue until today, the Judges find it appropriate to utilise not only the law existing 
from l937–1945, but also the law as it has developed to this time. 

1. Denial, Concealment, and Distortion  

942. A related continuing obligation of the state is to acknowledge and disclose the truth of 
crimes against humanity and war crimes.  While trials and prosecutions may serve this 
goal in part, it must also be achieved in other ways.  States have an obligation to 
declassify information concerning past wrongs and provide means for its preservation, 
analysis and accessibility to the public, both lay and scholarly.  The right to know the 
truth is a derivative of the right to ensure human rights; it is a precondition to the effective 
use of remedies for violations and a deterrent against future wrongdoing.660  The Judges 
note the increasing use of national and international truth commissions and public 
inquiries to uncover past crimes. 

943. Based on the evidence delineated below, the Judges find that the state of Japan has not 
only failed to fulfil this obligation, but that it has in fact repeatedly acted to obstruct the 
disclosure of the truth of the “comfort station” system, including up to the present day.  
We have already made reference to the actions of the state of Japan after World War II to 
destroy evidence of the “comfort station” system.  In addition, Japan has failed to conduct 
and publicise a full investigation into the system. 

(a) Destruction and Concealment of Documents in the Immediate Aftermath of 
the War 

944. At the time that the Japanese government accepted unconditional surrender around 15 
August 1945, it tried to destroy evidence of its war crimes and crimes against humanity.  
The evidence indicates that the General Staff and the Army Ministry instructed all Army 
units to burn confidential documents.  Documentary evidence demonstrates that the Navy 
issued a similar order to all naval units. 

945. Professor Yamada testified that at the end of the war, the Japanese government ordered 
the destruction of evidence by burning and concealment of documents in order to exempt 
the Emperor from responsibility and protect state officials from incrimination for war 
crimes and crimes against humanity.  In an affidavit prepared for the Tribunal, another 
expert, Professor Yoshida Yutaka, referred to the 1978 statements of Hirose Toyosaku, 
the Finance Minister at the time of surrender, in which he declared:  “Immediately after 
the end of the war, I also burned documents according to the government policy.  This is 

                                                 

660 UN Special Rapporteur Cherif Bassiouni states that one form of reparation victims are entitled to is “verification of the facts 
and full and public disclosure of the truth.”  United Nations Commission on Human Rights, The Right to Restitution, 
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OEA/Ser.L/V/II.83 Doc. 14 at 154 (1993), paras. 37-38. 
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what we decided at a Cabinet meeting.”661  According to Professor Yoshida, Oyama 
Fumio, former Army Lieutenant-General in charge of Legal Affairs, confirmed in 
response to the Justice Ministry’s postwar survey that documents were destroyed under a 
government order.  Professor Yoshida’s affidavit also includes a 5 December 1960 public 
statement by Okuno Seisuke, a Home Ministry employee during the war.  Participating in 
a Jichi University radio program entitled “The Talk of the Days of Home Minister 
Yamazaki,” Okuno Seisuke said that he had been ordered to destroy official documents 
related to the war at the end of World War II.662  Professor Yoshida drew the conclusion 
from the available materials that the Cabinet ordered the burning of official documents 
and concealment of other confidential materials, and that the government orally instructed 
recipients to destroy evidence of the order itself.  Another expert, Professor Arai Shinichi, 
documented that, just after the declaration of surrender, the General Staff Office, the 
Army Military, and the Navy gave notice to all units to have confidential documents 
burned, and that the Ministry of Home Affairs burnt public documents.663 

946. Based on the expert opinion, and the declarations against interest by government officials, 
the Tribunal finds that the government of Japan adopted and carried out a deliberate 
policy of incineration as well as concealment of documents relating to their crimes.  
These acts represent recognition by Japan itself of its wrongful acts and the Judges accept 
Professor Arai’s opinion that “such actions taken right after the defeat were clearly 
carried out in order to obliterate evidence that could have been used by war crime 
tribunals.”664 

947. Evidence submitted by the Netherlands Prosecution indicates that the Japanese 
government was also specifically concerned to conceal the existence of the “comfort 
station” system even before the end of the war.  Survivor-witness Jan Ruff-O’Herne 
testified that when the Japanese military returned the Dutch “comfort women” to civilian 
prisoner of war camps towards the end of the war, the military not only segregated them 
but also threatened their lives and the lives of their families in the event that they broke 
their silence and spoke of the crimes committed against them in the “comfort stations.” 

948. The Tribunal finds that not only were measures taken to disguise the existence of the 
“comfort stations” but also documents concerning the establishment and operations of the 
“comfort women” system were systematically destroyed in the final days of the war.  We 
base this finding on the evidence just discussed as well as on the fact that the surviving 
documentation makes clear that the “comfort system” was the subject of extensive, 
documented communications.  The evidence, reviewed in the Judgement on the Common 
Indictment, of instructions regarding the regulation of the “comfort stations” and 
authorisations for even individual travel permits illustrates this point.  We agree with the 
U.N. Special Rapporteur that the incriminating documents available “not only . . . reveal 
beyond doubt the extent to which the Japanese forces took direct responsibility for the 
comfort stations and were intimately connected with all aspects of their organization, but 
they also clearly indicate how legitimised and established an institution the stations had 
become.”665  That some incriminating documents survived the systematic destruction of 
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evidence by the Japanese at the end of the war indicates that many more must have been 
destroyed. 

949. Accordingly, the Judges find that the state of Japan systematically destroyed 
documentation concerning the “comfort system” and undertook, thereby, to obstruct both 
the possibility of prosecution and the disclosure of truth.  As such, the program of 
destruction constituted a continuing violation of state responsibility to investigate and 
publish the truth and bring the perpetrators to justice. 

(b) Continuing Concealment of Documents 

950. The scarcity of official documentation on the “comfort women” system has been 
exacerbated by the continuing resistance of the Japanese government to revealing even 
those documents that survived the pre-surrender destruction.  According to Professor 
Yoshimi, a group of documents written prior to 1942 did survive, however, and were later 
brought to the United States because the arrival of the Allied forces interrupted their 
scheduled incineration in the final days of the war.666  His historic disclosure of “comfort 
women” documents was made possible because “[n]o one knew that this collection 
contained documents relating to the comfort women.”667 

951. The Judges note that the Japanese government has recently rejected the principle that the 
state has a duty to disclose fully documents concerning human rights violations, war 
crimes and crimes against humanity.  In the final report submitted to the Sub-Commission 
on Prevention of Discrimination and Protection of Minorities, UN Special Rapporteur 
Theo van Boven, proposed that every state must make readily available all evidence in its 
possession concerning human rights violations.668  In response, Japan stated:  “It would 
not be practical to expect every state to make readily available to the public all evidence 
in its possession concerning human rights violations without exception.  For instance, it is 
impossible for any State to disclose fully information which concerns national security or 
individual’s privacy . . . .  Thus, it is not necessarily appropriate only to demand that 
States make available all evidence in their possession.”669 

952. According to Professor Yoshimi, many documents remain secret, namely, “police records, 
documents of the Department of Overseas Affairs and Home Ministry relating to the 
colonies, the huge collection of diaries of officials and personnel accompanying the 
military held by the Defence Agency, materials relating to the war crimes trials held by 
the Justice Ministry and the Foreign Ministry, and Welfare Ministry documents relating 
to demobilization and support.”670  The Tribunal does not have the withheld documents 
before us to examine nor do we have Japan’s particularised objections to disclosure.  The 
fact, however, that the violations at issue in this proceeding occurred over 56 years ago 
and related to a system of sexual slavery precludes any claim of national security.  
Moreover, respect for the privacy of individual victims can be consistent with disclosure 
of wrongdoing. 
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953. The Judges find that the Japanese government has continued to the present to withhold 
documentation of the responsibility of Japanese officials (or anyone else) and, by 
attribution, the state of Japan for the “comfort system.”  As discussed below, the fact that 
the government’s limited revelations have come only after independent researchers 
discovered incriminating documents subjecting Japan to political and diplomatic 
pressures, supports our finding that Japan has violated its international obligations 
through continuing concealment of documents. 

(c) Continuing Denial and Failure to Fully Disclose the Truth 

954. The Japanese government’s statements related to the “comfort women” issue follow a 
pattern of revealing information only under domestic or international pressure and/or in 
response to the publication of new documents.  Until l992, the Japanese government 
officially denied involvement of the military or the state in the “comfort system”, as well 
as coercion of women and girls, claiming there were no documents revealing who was 
responsible.  Only when the victims began to speak out and Japanese and other scholars 
came forward with government documents to prove that the Japanese military drafted and 
held women against their will for sexual slavery, did the Japanese government begin 
reluctantly and partially to admit government involvement.671 

955. In April 1990, Kim Hak-Sun, now deceased, was the first survivor to break the silence 
and come forward to testify to her ordeal as a “comfort woman.”  In connection with the 
visit to Japan of Korean President Roh Tae Woo in May, 1990, Korean women’s groups 
issued a joint public statement demanding an apology and compensation from the 
Japanese government.  This generated domestic and international pressure upon Japan to 
conduct an investigation and to issue an apology regarding the “comfort system.”672 

956. The Japanese government initially denied that the “comfort stations” were run by the 
military or state, and claimed that there was no documentation revealing who was 
responsible.  It soon became apparent, however, that there was substantial documentation 
of official involvement.  Evidence was found and disclosed by scholars, the South Korean 
government, and individuals who had come into contact with the system. 

957. The first denial of the state responsibility took place on 6 June 1990 at the Budget 
Committee meeting at the House of Councillors, where Motooka Shoji, a member of the 
Socialist Party and the Upper House of the Diet, demanded that the Japanese government 
conduct an investigation into the actual conditions endured by the comfort women.673  
Shimizu, Chief of the Occupation Securement Bureau, Ministry of Labour, answered:  
“[C]ivilian brokers were the ones who transported the ‘comfort women’ along with the 
military . . . [Hence,] the investigation cannot be carried out.” 674   Similarly, when 
Motooka Shoji again demanded a response to an open letter from a Korean women’s 
organization at the Budget Committee meeting on 1 April 1991, Yano Sakutaro, Chief of 

                                                 

671  The evidence considered in this section is based on Exhibit 219, the compilation of newspaper reports of governmental 
statements and comments prepared for the Tribunal by Kim Puja, a researcher at Kanto Gakuin University.  See also 
Yoshimi, Comfort Women, pp. 33-36. 

672 Yoshimi, Comfort Women, p. 33. 
673 Exhibit 219; see also Yoshimi, Comfort Women, p. 34, quoting Dai 118 kai kokkai sangiin yosan iinkai kaigiroku [118th 

Diet House of Councillors Committee on the Budget minutes] 19 (6 June 1990). 
674 Exhibit 219. 
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the Asian Affairs Bureau of the Ministry of Foreign Affairs, answered:  “the investigation 
was carried out but no material that lends any clues was found.”675 

958. After Kim Hak-Sun and other Korean former “comfort women” filed suit in the Tokyo 
District Court in December 1991 seeking apology and compensation from the Japanese 
government, a Japanese newspaper reported that Chief Cabinet Secretary Kato Koichi 
stated at a press conference on December 6, 1991 that “comfort stations” had existed but 
there was no proof that the government was involved in recruitment.”676 

959. The first significant admission of the government admitting military involvement in the 
“comfort system” came in response to Professor Yoshimi’s public disclosure on 11 
January 1992 of six incriminating documents in the Asahi Shimbun, as previously 
discussed.  On 13 January 1992, Secretary Kato Koichi issued a public statement 
acknowledging the Japanese military’s involvement in the “comfort system.”677  Still, 
there was no acknowledgement of the sexual violence and slavery inflicted upon the 
“comfort women.” 

960. The most complete acknowledgement of state participation in the “comfort system” to 
date came with the publication of an official report on 4 August 1993, in connection with 
the consideration of the issue of Japan’s military sexual slavery by the UN Sub-
Commission on Prevention of Discrimination and Protection of Minorities.  The Cabinet 
Councilors’ Office on External Affairs released a report, entitled “On the Issue of 
Wartime ‘Comfort Women,’” containing the findings of the government investigation and 
document survey as well as an official statement.678  The report states, in part, that the 
military was involved in recruiting “in some areas,” that the women “lived in misery at 
the comfort stations under a coercive atmosphere,” and that this “severely injured the 
honour and dignity of many women.”  The report and accompanying statement by the 
Chief Cabinet Secretary have been reproduced in full, supra. 

961. In the eight years since 1993, it appears that the government has not offered any new 
information or conducted any further investigations or surveys of official documents to 
shed light on the nature of government involvement.  Rather, the subsequent statements 
of the Japanese government on the “comfort system” have been, at best, reiterations of the 
August 1993 statement.679 

962. The Judges find that, taken together, this report and the various official statements do not 
reflect either a thorough investigation or a full and unambiguous acknowledgement of the 
participation of the state of Japan in the “comfort system” or its legal responsibility for 
the rape and sexual slavery committed therein.  Rather, the government substitutes 
understatement, ambiguity, and euphemism for full disclosure and acknowledgement of 
official responsibility for, and conditions suffered by, women and girls in the “comfort 
system.”  The inadequacy of these statements is exacerbated by the fact that they 
followed a series of denials of official responsibility, coercion, and sexual violence 
inflicted upon the women.  These reports and statements were also unaccompanied by full 

                                                 

675 Exhibit 219. 
676 See, e.g., Mainichi Shimbun, 7 December 1991. 
677  Exhibit 219. 
678  Exhibit 231.  Excerpts from the report are reproduced in the Judgement on the Common Indictment, supra. 
679  See, e.g., The Ministry of Foreign Affairs of Japan, “Recent Policy of the Government of Japan on the Issue Known As 

‘Wartime Comfort Women,’” August 2001 (http://www.mofa.go.jp/policy/women/fund/policy0108.html (last visited 14 
September 2001)). 
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disclosure of the pertinent documents, and further diluted by inadequate statements of 
“apology,” discussed infra. 

963. In considering the inadequacy of the government surveys and statements, we note 
Professor Yoshimi’s point that these documents were based on hearings into the situation 
of only some of the Korean “comfort women” and that, notwithstanding that Korean 
women were disproportionately represented among the “comfort women,” a thorough 
investigation requires examination of the impact of the system on women of all affected 
nationalities and ethnicities.680  We call attention as well to the importance of devoting 
particular attention to the question of discriminatory treatment of minorities or indigenous 
women and girls. 

964. Although the 1993 statement finally acknowledged the involvement of the military and 
the presence of coercion, we find that the statement obfuscates rather than reveals the full 
responsibility of Japan.  In particular, while acknowledging the participation of the 
military, the statement minimises its direct role, contrary to the documents and testimony 
available to this Tribunal which demonstrate that civilian recruiters and proprietors were 
clearly acting as agents of the military and that the military controlled and was often 
present in the recruitment process.  By acknowledging only that the “comfort women” 
lived under a “coercive atmosphere,” the statement conceals the direct and utter brutality 
to which the Japanese military knowingly and intentionally subjected the “comfort 
women” as an integral part of its war effort.  Furthermore, by stating that the women 
“lived in misery” and suffered “injury to their honour and dignity,” the government 
avoided admitting that they were raped repeatedly and subjects of a system of sexual 
slavery. 

965. While we understand that the expression “injury to honour and dignity” may have been a 
veiled reference to rape in use at the time, such euphemisms are unacceptable.  “Comfort 
women” and girls were raped until they bled and could not walk.  They were made sterile 
by forced abortion and “treatments” for sexually transmitted diseases.  The victims were 
hung naked from trees in freezing cold weather.  The evidence before this Tribunal shows 
that their treatment was not only harm to honour and dignity.  The victims were subjected 
to physical and emotional torture.  Such continued euphemistic references to rape and 
sexual slavery are particularly offensive in light of other official statements, discussed 
infra, labelling “comfort women” as prostitutes. 

2. Failure to Prosecute and Punish Those Criminally Responsible 

966. As previously discussed, crimes against humanity are subject under customary 
international law to universal jurisdiction and exempt from the effect of any statute 
limiting the time within which prosecution is permitted.681  When it was recognised that 
wartime sexual violence inflicted upon the “comfort women” and such other atrocities as 
the rapes at Mapanique had not been prosecuted in the IMTFE, Japan should have 
initiated domestic prosecutions of those responsible, at all levels, as well as those who 
took advantage of the system.  Japan’s failure to investigate and disclose the truth about 
past war crimes and crimes against humanity thus resulted in blanket impunity for the 
perpetrators.  We find it significant that Japan has not pursued one prosecution for crimes 
committed during the war. 

                                                 

680  Yoshimi, Comfort Women, p. 37. 
681  This Judgement, supra. 
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967. Moreover, we note that the Japanese Ministry of Justice denied the only petition filed by 
former “comfort women” seeking criminal investigation and prosecution.  Twenty-seven 
Korean “comfort women” and supporters from the Korean Council for the Women 
Drafted for Military Sexual Slavery by Japan submitted a criminal complaint to the 
Tokyo Prosecutor’s Office on 7 February 1994.  In response, the Japanese government 
refused even to consider it on the grounds that “the names of the perpetrators were not 
known in every detail.”  It also asserted, in blatant contradiction to international law, that 
the statute of limitations had run.682 

968. By contrast to the performance of Japan, it is reported that between the end of the Second 
World War and 1988, the Federal Republic and the Democratic Republic of Germany 
together tried over 91,000 individuals for crimes committed under Nazism.683 

969. States, including successor governments, have an obligation to ensure that those who 
violate such norms are brought to justice.  This concept of the due diligence of the state 
arises from the duty to prevent and prosecute the crimes constituting internationally 
wrongful acts and repair the harm.  Preventive and remedial obligations are thus 
themselves obligations for the breach of which the Japanese state bears direct 
responsibility.684 

970. The obligation to investigate and prosecute crimes of this dimension was well settled 
before the Japanese aggression in the 1930s.  The 1926 Slavery Convention and the 
Trafficking Conventions articulated the obligation to investigate and punish.685  So did the 
ILO Forced Labour Convention (Article 25).  This obligation, in relation to the crimes 
committed here, was one of customary status by the time of the Japanese aggression.  The 
universal obligation to investigate and punish “grave breaches” of the laws of war, as 
adopted in Articles 146 and 147 of the Fourth Geneva Convention, codified pre-existing 
customary international law. 

971. The 1925 Janes Case 686  articulated and applied this notion of due diligence, further 
reflecting the applicability of this principle at the time of the events charged herein.  The 
claim was made by the US against Mexico to the US/Mexican Claims Commission in 
respect of Laura Janes, the widow of a murdered American citizen.  The US claimed 
compensation on behalf of Laura Janes for the failure by Mexico to take steps to 
investigate and prosecute the murder of her husband.  The Commission awarded $12,000 
on the basis of a denial of justice resulting from the failure of Mexico to fulfil its 
international obligations to prosecute and punish the offender.  The judgement underlined 
the significant injury suffered by the individual. 

972. The principle that the state has an obligation of due diligence to prosecute human rights 
violations is firmly established.  For example, the more recent and widely cited Caso 

                                                 

682  Exhibit 21, Won Soon Park, Japanese Reparations Policy and the “Comfort Women” Question, Positions:  E. Asia Cultures 
Critique, Spring 1997, p. 125. 

683  Axel Marschik, The Politics of Prosecution:  European national approaches to war crimes, in T.L.H. McCormack & G.J. 
Simpson, eds., The Law of War Crimes:  National and international approaches, 1997, pp. 65, 74. 

684  See, e.g., Diane Orentlicher, Settling Accounts:  The Duty to Prosecute Human Rights Violations of a Prior Regime, 100 
Yale Law Journal, 1991, p. 2537.  See also the Annual Report for 1985-86 by the Inter-American Commission on Human 
Rights, supra. 

685  This Judgement, supra. 
686   Laura Janes et al. (USA) v. United Mexican States, 16 November 1925.  Reports of International Arbitral Awards, vol. IV, 

(1926), p. 82. 
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Velasquez-Rodriguez v. Honduras, 687  the Inter-American Court of Human Rights 
reiterated the principle, demonstrating that the standard of due diligence has been 
accepted since at least 1925 to the present day.  Further, Article 14(2) of Chapter III of 
the ILC’s Draft Articles 2000 incorporates the long-standing customary rule that a breach 
of an international obligation having a continuing character “extends over the entire 
period during which the act continues and remains not in conformity with the 
international obligation.”  There is no statute of limitations for crimes of this gravity and 
the obligation of due diligence is a continuing one. 

3. Failure to Provide Reparations  

973. As we will discuss in the following section, the broad concept of reparations as it has 
evolved in international law includes all of the aspects of state responsibility discussed in 
this Part as continuing obligations.  The Charter of this Tribunal identifies the failure to 
provide reparations to the victimised as a separate category, which, in context, we 
understand to encompass the issues of apology and compensation, as discussed below. 

(a) Continuing Failure to Make a Full and Genuine Apology 

974. A key issue relevant to Japan’s state responsibility for the sexual slavery system is 
whether it has made a valid apology on behalf of the state to the victims.  In their 
testimony at the hearings, the survivors emphasised the importance of receiving a full 
apology directly from the Japanese government and from perpetrators who remain alive.  
They also fervently rejected the apologies made to date.  The issue of apology has caused 
significant confusion outside of Japan, largely because linguistic differences make 
translation imprecise.  The Judges consider that it is important to be precise about both 
the efforts that Japan has made to date to apologize and the shortcomings of these efforts, 
particularly as identified by the survivors and their advocates, so that the Japanese 
government cannot hide behind unfounded assertions that the matter is settled.  As the 
statements discussed below illustrate, although Japanese officials have issued statements 
of regret concerning the suffering of the “comfort women,” these “apologies” have been 
grossly deficient. 

975. While several high level Japanese officials made statements prior to 4 August l993 
purporting to apologise to the victim-survivors of the “comfort system”, the Tribunal 
considers these of no significance in light of the utter failure to acknowledge that the 
“comfort system” was involuntary and that the “comfort women” were subjected to 
sexual violence.688  Pressured by rising international criticism on account of the “comfort 

                                                 

687  Velasquez-Rodriquez Case, 4 Inter-Am. Ct. H.R. (Ser.C), No. 4; OAS/ser. L/V/III; 19, doc. 13 (29 July 1988) para. 174. 
(“the State has a legal duty to take reasonable steps to prevent human rights violations and to use the means at its disposal to 
carry out a serious investigation of violations committed within its jurisdiction, to identify those responsible, to impose the 
appropriate punishment and to ensure the victim adequate compensation”). 

688 We note, for example, that a leading Japanese newspaper published the 1992 statement of Secretary Kato which, while not 
acknowledging Japan’s responsibility for sexual slavery, purported to apologize for the vaguely described military 
involvement in the comfort system in January 1992: 

I would like to take up the present opportunity to express wholeheartedly my feelings of apology [owabi] 
and self-examination of past wrongs [hansei] to those people who had suffered pain and suffering beyond 
any expression as military comfort women. 

Asahi Shimbun, 13 January 1992.  Prime Minister Miyazawa Kiichi publicly apologized for the “pain and suffering” of 
Korean comfort women and girls during an official visit to South Korea in January, 1992, stating: 

I express my sincerest feelings of remorse and apology [owabi] and that the people of Korean peninsula 
experienced unbearable pain and suffering.  Recently, the issue of so-called military comfort women 
came to light, which I find really painful, and feel very sorry about this. 

Asahi Shimbun, 18 January 1992. 
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women,” the observer for Japan made reference to these attempts of apology at the 8th 
meeting of the Working Group on Contemporary Forms of Slavery of the UN Sub-
Commission on the Prevention of Discrimination and Protection of Minorities.  He 
asserted that “the Government of Japan had expressed its sincere apology and remorse to 
all those, irrespective of nationality or origin, who had indescribable pain and suffering as 
so-called ‘comfort women.’”689 

976. In a statement accompanying the 4 August 1993 report “On the Issue of Wartime 
‘Comfort Women,’” which contains Japan’s partial acknowledgement of the complicity 
of the Japanese military in the “comfort system,” Chief Cabinet Secretary Kono Yohei 
also extended “apologies” and expressed “remorse:” 

The Government of Japan would like to take this opportunity once again to 
extend its sincere apologies [owabi] and remorse [hansei] to all those, 
irrespective of place of origin, who suffered immeasurable pain and 
incurable physical and psychological wounds as comfort women.  It is 
incumbent upon us, the Government of Japan, to continue to consider 
seriously, while listening to the views of learned circles, how best we can 
express this sentiment.690 

977. In 1994, Prime Minister Murayama Tomiichi expressed his “profound and sincere 
remorse [hansei] and apologies [owabi]” for Japan’s “acts of aggression, colonial rule, 
and the like that caused such unbearable suffering and sorrow for so many people.”691 In 
1995, on the fiftieth anniversary of the end of the Second World War, Prime Minister 
Murayama again offered his “profound apology [owabi] to all those who, as war time 
comfort women, suffered emotional and physical wounds that can never be closed.”692 

978. This Tribunal finds that the efforts at apology outlined above are deficient in several key 
respects.  First, a genuine apology must acknowledge full legal responsibility.  As 
previously discussed, the statements of Japanese officials obscured the true extent of 
wrongdoing and harm and, most significantly, used words that express only regret and not 
legal responsibility.  Second, the apology is deficient as a matter of process. 

979. The Prosecutors contend that the language chosen by Japanese officials did not constitute 
a genuine apology for or acknowledgement of official responsibility for the crimes 
inflicted upon the “comfort women.”  The Japanese word[s] used – owabi and hansei – 
have been translated into the English words “apology” and “remorse.”  But, the Japanese 
language includes several terms for apology, reflecting different levels of gravity and 
responsibility.  Understanding the different meanings of the Japanese terms for “apology” 
illuminates the survivors’ vehement rejection of these statements as genuine apologies. 

980. Professor Yoshimi explains that “owabi,” the Japanese word in the government 
statements that has been translated into English as “apology”, “denotes a sense of apology 
slightly more weighty than an ‘Excuse me,’ offered when one bumps shoulders with 

                                                 

689 Report of the Working Group on Contemporary Forms of Slavery on its eighteenth session, Chairman-Rapporteur Mr. Ioan 
Maxim, U.N. Doc. E/CN.4/Sub.2/1993/30, 23 June 1993, para. 84. 

690 Exhibit 231.  For the original statement in Japanese, see http://www.mofa.go.jp/mofaj/area/taisen/kono.html (last visited 24 
November 2001). 

691  Statement by Prime Minister Tomiichi Murayama, 31 August 1994, 
http://www.mofa.go.jp/announce/press/pm/murayama/state9408.html (last visited 6 November 2001). 

692  Statement by Prime Minister Tomiichi Murayama, July 1995, http://www.mofa.go.jp/policy/women/fund/state9507.html 
(last visited 6 November 2001). 



229 

Women’s International War Crimes Tribunal 04 December 2001 

someone on the subway.  He recognizes that “it is an expression with a wide scope for 
interpretation that can range from a very minor sense of being sorry to “shazai,” a serious 
acknowledgement of wrongdoing and proffering of an apology.”693  He opines, however, 
that since the Japanese government has not acknowledged any crime, the Prime 
Minister’s “owabi” can only be interpreted as referring to something trivial.694 

981. Despite the fact that the English translations of the Japanese government statements all 
contain the word “apology,” the victims do not recognize the use of “owabi” as opposed 
to “shazai” as an official apology and their governments take the same position.  We note 
that word “shazai” is significant because in Japanese, Chinese and Korean it contains the 
word for “guilt” (zai).  The Japanese original statements use such expressions that are the 
equivalent of sorry, remorse or atonement, but never “shazai.” 695 

982. This Tribunal accepts the view of survivors and the explanation of the expert, Professor 
Yoshimi, that for an apology to be adequate and respectful, the government must make 
official statements using the word “shazai.”  Accordingly, this Tribunal does not accept 
the Japanese government’s contention that it “has expressed its sincere apologies and 
remorse to former comfort women on many occasions.”696  We note that these weak and 
often patronizing “apologies” are particularly problematic in light of the fact that they 
were made after a long history of concealment and denial, followed by ambiguous and 
partial admissions.  The fact that Japanese officials have not repudiated continuing 
official denials, as discussed infra, further undermines the adequacy of the “apologies” 
made to date. 

983. In terms of process, we note that statements of “apology” were not made directly and 
individually to the survivors and their families or close associates but rather to the public 
at large in a variety of political and diplomatic contexts.  Statements made in domestic 
political arenas or in the international arena do not substitute for apologies made directly 
to the individuals whose lives have been profoundly affected.  As discussed infra, the 
Peace Treaties, which were concluded without taking into consideration the interests of 
the victims of the Japanese sexual slavery system and other atrocities cannot be 
considered a bar to their claims for reparations.  Similarly, statements of apology that are 
restricted to the world of statesmen and stateswomen and are not conveyed to the victims 
themselves are inadequate.  We find it significant that many of the survivors who testified 
at the hearings did not acknowledge any apology being offered by Japanese officials.  We 
consider this a result of the inadequate content of the “apologies” as well as the manner in 
which the statements of apology to date have been made. 

984. Finally, it is contended that the “apologies” issued by Japanese officials have never been 
accompanied by a commitment to provide compensation from the state of Japan.  Such a 
commitment would have lent more sincerity to the statements of apology.  The initiatives 
of the Japanese government with respect to compensation are addressed in the next 
section. 

                                                 

693  Yoshimi, Comfort Women, p. 25. 
694  Yoshimi, Comfort Women, p. 25. 
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(b) Continuing Failure to Make Official and Fair Compensation 

985. In 1995, the Japanese government made public their plan to have the Asian Women’s 
Fund (“the Fund”) pay compensation to victims of Japanese military sexual slavery.  In a 
press conference in August 1994, Prime Minister Murayama had stated that he “would 
like to find out, together with Japanese people, an appropriate way which enables a wide 
participation of people so that we can share such feelings.”697  On 14 June 1995, Chief 
Cabinet Secretary Igarashi Kozo announced the projects of the “Asian Peace and 
Friendship Foundation for Women” as a follow up to Prime Minister Murayama’s 
statement.698  The activities of the Foundation were, inter alia, to “raise funds in the 
private sector as a means to enact the Japanese people’s atonement [tsugunai] for former 
wartime comfort women” and “to support those conducting medical and welfare projects 
and other similar projects which are of service to former wartime comfort women, 
through the use of government funding and other funds.”699  An accompanying statement 
by Prime Minister Murayama asserts that the Fund “is an expression of atonement on the 
part of the Japanese people” toward the “comfort women.”700  The Fund sought to raise 
100 billion yen (about $8 million US dollars) in private donations and the Japanese 
government pledged to contribute 500 million yen (about $4.1 million) to cover the 
administrative costs of the Fund and to finance medical and social welfare programs for 
the surviving victims.701  In the end, the Fund raised only 483 million yen (approximately 
US$4 million), permitting the allocation of 2 million yen (or about $16,667) to each 
survivor.702 

986. Many survivors have rejected this monetary gesture from private donations and demand 
direct state compensation for the crimes of sexual slavery committed by the state military 
as they want “honour and dignity, not charity money.”703  Nonetheless, the Fund began to 
distribute the “atonement money” in the Philippines in 1996 over “the vigorous and 
consistent protests and refusals from many victims and NGOs in the Republic of Korea, 
Taiwan and the Philippines.”704  The Fund met with the similar bitter protests of the 
Korean and Taiwanese governments and public when it secretly paid 7 Korean victims in 
1997 and started to implement welfare programs in Taiwan. 705   In a report to the 
Committee of Experts of the International Labour Organization, the Japanese government 
asserted that, as of 1997, approximately 85 to 90 “comfort women” had accepted 
“atonement money” from the Fund and that some had expressed their gratitude in various 
ways.706  Experts assert, however, that most of the victims in the Philippines, Taiwan, 
Republic of Korea and Indonesia have refused to accept monies from the Fund and that 
the five Filipino comfort women who accepted the money have returned an apology letter 
from Prime Minister Hashimoto because it was not “recognition of the government 

                                                 

697 Statement by Prime Minister Tomiichi Murayama, 31 August 1994, supra. 
698  Statement by the Chief Cabinet Secretary, June 14, 1995, supra. 
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Opinion to the Tribunal submitted by Attorney Totsuka Etsurou, p. 4; see also Yoshimi, Comfort Women, p. 24.  Given the 
current dollar-yen exchange rate, $4.1 million would be a more accurate approximate although the figure of $5.7 million 
was used in the Coomaraswamy Report and quoted in turn by Totsuka Etsurou. 

702 Yoshimi, Comfort Women, p. 24. 
703  Exhibit 219. 
704  Exhibit 218, p. 3. 
705  Exhibit 218, p.3.  Attorney Totsuka reports that the Japanese government and the Fund have been criticized for employing 

the means of persuasion that caused “enormous stress among many victims.”  
706  International Labour Conference 87th Session 1999, Report of the Committee of Experts on the Application of Conventions 

and Recommendations, International Labour Organization, para. 7 (CEACR 1999 Report); Yoshimi, Comfort Women, p. 
24. 



231 

Women’s International War Crimes Tribunal 04 December 2001 

admitting its official accountability for the abuses committed against them by the 
military.”707 

987. The Prosecutors contend that the Asian Women’s Fund does not satisfy the state of 
Japan’s responsibility to compensate victims for the harm inflicted and note that this 
attempt to compensate former “comfort women” ended up infuriating and dividing many 
of them.  As Attorney Totsuka Etsurou indicates in an expert opinion submitted to this 
Tribunal, the Fund was viewed as expressing the government’s understanding that “the 
State of Japan had no legal responsibility and that the State could not take its state 
responsibility.”708  We note that the government itself has repeatedly emphasized that the 
Fund is a private foundation.  In 1996, Foreign Ministry Spokesman Hashimoto Hiroshi 
asserted in a press conference, “[T]he donation itself it now handled by a civil 
organization called the Asian Fund for Women.  The Fund . . . itself will eventually 
decide the amount of the contribution, and the timing of distributing donations. . . . [T]he 
collection and distribution of the donations is not handled by the Government itself.”709  
The rejection of the Fund by many of the survivors is also reported by the UN Special 
Rapporteur on Violence against Women, Ms. Coomaraswamy, who concluded that the 
Fund is “a clear statement denying any legal responsibility” and merely “an expression of 
the Japanese government’s moral concern for the fate of ‘comfort women’”710 

988. The Judges find that the Asian Women’s Fund does not constitute an acceptable 
mechanism for compensating victims for the wrongs inflicted by the state.  We agree with 
Ms. Coomaraswamy:  While the initiative from a moral perspective is “a welcome 
beginning, [the Fund] does not vindicate the legal claims of ‘comfort women’ under 
public international law.”711  Privately raised funds cannot be used in lieu of official 
compensation in satisfaction of the state’s obligation, particularly where there has been 
for decades no financial barrier to the state’s ability to provide the compensation from the 
public fisc.712  The inadequacy, indeed, discriminatory nature of this privatised “moral” 
approach to compensation is further underscored by contrasting it with the official 
diplomatic and legislative attempts Japan has made to respond to the compensation claims 
of some male victims of the Japanese conscription and forced labour program.713 
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in reparations” and also leave it “free to emphasize in private that while it does have some ‘moral responsibility’ to former 
comfort women, the brunt of that responsibility rests with private citizens.”  Comfort women, p. 25. 

709  Press Conference by Press Secretary, 23 April 1996, http://www.mofa.go.jp/announce/press/1996/4/423.html (last visited 
14 Sept. 2001).  This statement came in response to a media speculation that the government would make up the difference 
when the Fund failed to reach the proposed goal.  For the government announced in 1995 that it would do its utmost “to 
ensure that the goals of the Fund are achieved.”  See Prime Minister Murayama’s statement of 1995, supra. 

710  See, Coomaraswamy Report, supra. 
711  Coomaraswamy Report, supra. 
712  The Fund proponents themselves also appear divided over the issue of official compensation as indicated in their appeal for 

donations that states:  “Some of us proponents differ in our views.  Some, for example, believe government compensation is 
absolutely necessary, while others believe such compensation will be difficult to realize in a prompt manner because of 
legal and practical impediments.”  An Appeal for Donations for the Asian Women’s Fund, 18 July 1995, 
http://www.mofa.go.jp/policy/women/fund/appeal9507.html (last visited 14 September 2001).  The proponents included 
former government officials, academics, attorneys and journalists. 

713  This Judgement, infra. 
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(c) Continuing Opposition to Formal Claims for Reparations Initiated by 
Survivors 

989. Opposition by the state of Japan to legal efforts by groups of survivors to obtain 
acknowledgement of legal wrongdoing and compensation is further evidence of its failure 
to discharge its legal responsibility to make reparations.  Survivors have pressed their 
claims in numerous cases in Japanese courts and also before the International Labour 
Organisation.  Responding to the pleas of victim-survivors and their advocates, two 
United Nations’ Special Rapporteurs have investigated and condemned both the original 
crimes and the subsequent response of the government of Japan.  In all these contexts, 
Japan has opposed responsibility on legal grounds which we reject herein.714  Beyond that, 
the duty to provide compensation and reparations does not depend, however, upon being 
enjoined to do so by an adjudicative body.  It is a positive obligation.  Nonetheless, Japan 
has consistently refused to utilize the occasion of these initiatives to officially 
acknowledge and settle the survivors’ claims. 

(i) Opposition to Court Cases 

990. According to the amicus curiae brief submitted to this Tribunal by Suzuki Isomi, the 
number of civil cases filed in the Japanese courts seeking compensation on account of the 
Japanese state’s violation of humanitarian law during the Second World War totaled more 
than sixty as of December 2000.715  Surviving “comfort women” had filed a total of ten 
complaints:  four pending in Prefectural (or trial or district courts), two in High Courts (or 
appellate courts), two on appeal to the Supreme Court, and two pending review in the 
Supreme Court.  The Supreme Court of Japan, the highest authority for judicial review, 
has yet to rule on this issue.  Two appellate courts have dismissed four claims on the 
ground of lack of standing.  Only one court, the Shimonoseki branch of the Yamaguchi 
Prefectural Court, ruled against the government.  This ruling was reversed by the 
Hiroshima High Court.716 

991. On 27 April 1998, the Shimonoseki court ruled in favor of the lawsuit filed by three 
former comfort women and other female forced labourers from the city of Pusan, Korea, 
against the Japanese government demanding an official apology and compensation.717  
Japan argued that individuals have no right to compensation under public international 
law to which only the states are parties; and that, even if they had any such right, any 
legal obligation to provide compensation to the Korean victims of forced labour was 
resolved completely and finally by the 1965 Treaty on Basic Relations between Japan and 
the Republic of Korea.  Japan also argued that “some private agents . . . assembled 

                                                 

714  Japan has consistently argued that only the states are parties under international law and that individuals have no 
independent rights to compensation.  Alternatively, it contends that even if an individual has a right of action, a series of 
bilateral treaties between Japan and her neighboring countries extinguished any potential claim for individual damages.  See 
discussion of these claims this Part, supra and infra. 

715  See Exhibit 226, Suzuki Isomi, Amicus Brief on the Position of the Defendants Concerning the State Responsibility for 
Individual Claims, Exhibit 226, p. 2. 

716  See Exhibit 229, Fujita Hisakazu, et al. eds., “List of Post-War Compensation Trials in Japan” in War & the Rights of the 
Individual:  Renaissance of Individual Compensation, Nippon Hyoron-sha, App., pp. 125-131.  See Fn. 12, supra, for the 
current status of the ten civil lawsuits filed by former comfort women against the Japanese government in the courts of 
Japan. 

717  Taihei Okada, trans., “The ‘Comfort Women’ Case:  Judgement of April 27, 1998, Shimonoseki Branch, Yamaguchi 
Prefectural Court, Japan,” Pacific Rim Law and Policy Journal, vol. 8, No. 1 (Jan. 1999), pp. 66-69.  This decision 
consolidates three cases with different sets of plaintiffs and one common defendant, Japan, and their court case numbers 
are:  4th year of Heisei (1992, “Wa” No. 349 [“Ko Incident”]; 5th year of Heisei (1993), “Wa” N. 373 [“Otsu Incident”]; 
and 6th year of Heisei (1994), “Wa” No. 51 [“Hei Incident”].  Id., 108 n.1.  The Tokyo High Court also dismissed three (3) 
claims. 
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[“comfort women”] and they followed wherever the armed forces went.”718  The court 
rejected the private agent argument based on the findings that “[i]n many places, the 
armed forces requested establishment of the comfort stations. . . . Even if private agents 
ran the comfort stations, the Imperial Japanese Forces influenced the management by 
setting the hours of operation, service fees, and regulations for the comfort station 
management.”719  Accordingly, the court defined the “comfort women” as “sex slaves 
[who] were brought to the comfort stations through deception and forcefully turned into 
‘comfort women’ by rape [and] . . . forced to have sex with the Imperial Japanese 
soldiers.” The court found that the “comfort station” was an institution “designed just for 
sex and the release of sexual desire.”720   Although the Hiroshima High Court dismissed 
the case on appeal on the ground of lack of standing, it did not disturb the trial court’s 
findings as to sexual slavery.721 

992. The Shimonoseki court also held that the “comfort women” had standing to seek 
reparation under Japanese law.  The court ruled that post-war Japan has “fundamental 
identity as Imperial Japan” and, therefore, a duty to provide restitution for the acts 
committed by the Imperial government.  It also found that the “comfort women” system 
violated Article 13 of the post-war Constitution that provides, “All people should be 
respected as individuals.  Their right to life, liberty, and the pursuit of happiness shall, to 
the extent that it does not interfere with the public welfare, be the supreme consideration 
in legislation and in other government affairs.”722  The court found that “Japanese Diet 
members, especially since the government published the informal remarks of the Cabinet 
Secretary and acknowledged ‘moral responsibility’ in August 1993, had a legal 
responsibility to establish legislation providing for compensation,” and had not done so 
for a reasonable period.723  The court concluded that the government violated Article 1 of 
the State Liability Act (“Kokka baishoho”), Law No. 125 of 1947, that provides 
individuals a right to demand compensation from the government “when public servants 
violate their professional legal duties and inflict damage on such Individuals.” 724  
Accordingly, the court ordered that each woman be awarded 300,000 yen (about $2,500) 
in damages.725  The Hirsohima High Court reversed the Shimonoseki judgement on the 
ground that that individuals lack standing under international law.  Not only does this 
Tribunal disagree with the Hiroshima court ruling as a matter of international law; we 
note also that, as a matter of principle, international law does not extinguish domestic law 
or remedies that are more protective of human rights.726 

993. Moreover, we emphasise that the survivors’ lawsuits provided an opportunity to the 
government of Japan to attempt positively to discharge its state responsibility to disclose 
the truth and provide reparations.  Unfortunately, neither the executive branch nor the 

                                                 

718  Taihei Okada, supra, p. 67. 
719  Taihei Okada., p. 67. 
720  Taihei Okada, pp. 76, 99-100. 
721  Similarly, when the Tokyo District Court dismissed a compensation claim made by the Dutch comfort women and 

internment camp inmates on lack of standing, it nonetheless found that the plaintiffs suffered various injuries “in violation 
of relevant rules of international law.”  Claim for Compensation from Japan Arising from Injuries Suffered by Former 
POWs and Civilian Internees of the Netherlands, Matter of Claim for Damages, No. 1218 (Civil), Decision of 20 November 
1998 (following oral arguments of 18 May 1998), Civil Division No. 6 of the Tokyo District Court, rpt. in Fujita, p. 118. 

722  Taihei Okada, p. 100.  Further, the court opined that “the ‘comfort woman’ phenomenon could have been a violation of the 
International Treaty Concerning the Slave Trade of Women and Children (1921) or the International Labor Treaty (1930).”  

723  Taihei Okada, p. 98. 
724  Taihei Okada, pp. 96, 103. 
725  Taihei Okada, p. 103. 
726  See, e.g., Convention Against Torture, supra, Articles 14(2) and 16(2); International Covenant on Civil and Political Rights, 

supra, Article 5(2). 
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legislature took up this opportunity.  This Tribunal disagrees with the decisions of the 
Japanese courts dismissing the claims of former “comfort women” on the grounds that 
individuals have no right to claim compensation under public international law, and notes 
that these decisions appear to have contributed little to the clarification of the executive 
branch’s responsibility.  The resistance to the positive obligations of state responsibility 
affected the political branches as well.  Subsequent responses by the Japanese society 
further affirm the failure of the Japanese government to accept its past wrongdoing and 
make genuine reparation.  We note that the rationale of the court decisions prompted 
some Japanese civic groups and politicians to demand domestic legislation to compensate 
the comfort women and to identify and prosecute those who were liable for the “comfort 
station system,” but that these efforts were unsuccessful.727 

(ii) Opposition to the Reports of the International Labour 
Organisation (ILO) Committee of Experts  

994. As previously noted, the ILO Committee of Experts has repeatedly determined that the 
“comfort station” system of the Japanese Imperial Forces is sexual slavery in violation of 
the 1930 Convention Concerning Forced or Compulsory Labour (No. 29) ratified by 
Japan in 1932. 728   Ruling that compensation is an appropriate remedy under the 
Convention, the Committee urged Japan to provide compensation voluntarily.  Pursuant 
to the Convention, the Committee opined that only a government can provide 
compensation and wages and that the Committee does not have the power to order the 
relief.729  Furthermore, the Committee has suggested that, “in view of the time that has 
elapsed since these events, the government will give proper consideration to this matter 
expeditiously”730 and compensate the victims “before it is too late to do so.”731 

995. Japan has defended its position based, in part, on its having satisfied its international legal 
obligations under the peace treaties, its “verbal apologies” and the Asian Women Fund 
initiative. 732   The 2001 report of the Committee concluded that the Peace Treaties 
extinguished individual claims,733 a position with which this Tribunal disagrees for the 
reasons stated hereinafter.  Noting the rejection of the Fund monies by the majority of 

                                                 

727  Yoshimi, Comfort Women, p. 27.  Submissions to this Tribunal indicate that a group of legislators who formed the League 
of Diet Members for the Establishment of a Fact-Finding Law for the Sake of Lasting Peace “to focus exclusively on the 
single issue of the establishment of fact-finding committees” submitted a draft bill for war reparations, which did not pass 
the Diet.  Exhibit 228, Draft Outline of Legislation for War Reparations.  The Japanese Federation of Bar Associations also 
recommended in 1995, 1997 and 1998 that the government “establish legislation to provide for an investigation into the 
facts of the comfort women issue, an apology, and compensation.”  Yoshimi, Comfort Women, p. 27.  The Federation also 
opined that the China-Japan Joint Communique of 29 September 1972 in which China renounced its demands for war 
reparations from Japan “in the interest of the friendship between the Chinese and Japanese peoples” had not waived the 
right of Chinese nations to demand reparations for their losses and damages.  JFBA, “Supplementary Explanation of the 
Recommendation on the Issue of ‘comfort women’”, June 1995, pp. 10-12, quoted in Exhibit 218, p. 13.  Attorney Toksuka 
reports that JFBA’s demand was also unsuccessful.  See Joint Communique of the Government of Japan and the 
Government of the People’s Republic of China, Japanese Ministry of Foreign Affairs official website, 
http://www.mofa.go.jp/region/asia-paci/china/joint72.html (last visited 21 November 2001.) 

728  See International Labour Conference, 83rd Session, Report III (Part 4A), Convention 29 on Japan, Report of the Committee 
of Experts on the Application of Conventions and Recommendations, International Labour Organization (1996) (CEACR 
1996); 85th Session, CEACR 1997; 87th Session, CEACR 1999; and 89th Session, CEACR 2001. 

729 Ibid. (common to all four reports).  Further, the Committee reminded Japan “the illegal exaction of forced or labour shall be 
punishable as a penal offence, and it shall be an obligation on any Member ratifying the Convention to ensure that the 
penalties imposed by law are really adequate and strictly enforced.”  Ibid. para. 14.  The Committee also noted that 
indecency through compulsion and rape were punishable offences before the war under the then Penal Code of Japan (Act 
No. 45 of 24 April 1907).  CEACR 1997.  See, e.g., para. 15. 

730 CEACR 1996. 
731 CEACR 2001, para. 10. 
732 Report of the Japanese government, 31 May 1996, as quoted in CEACR 1997, para. 5. 
733 CEACR 2001, para. 3. 
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survivors, however, the Committee also ruled that the circumstances suggest “that the 
expectations of the majority of the victims have not been met”734 and urged that the 
Japanese government “find an alternative way . . . to compensate the victims . . . in a 
manner that will meet their expectations.” 735   But here again, Japan has devoted 
considerable efforts and resources to defeating the “comfort women” claims rather than 
satisfying them. 

(iii) Opposition to the Reports of UN Special Rapporteurs 

996. The Japanese government has also refused to accept and indeed has actively opposed the 
recommendations made in 1996 by the UN Human Rights Commission’s Special 
Rapporteur on Violence against Women, Radhika Coomaraswamy, and in 1998, by the 
UN Special Rapporteur on Systematic Rape, Sexual Slavery and Slavery-Like Practices 
in Armed Conflict, Gay J. McDougall, appointed by the Sub-Commission on Prevention 
of Discrimination and Protection of Minorities.  Both reports urged, among other things, 
that the government pay compensation to individual victims of Japanese military sexual 
slavery and identify and punish perpetrators involved in the establishment, recruitment, 
maintenance and institutionalisation of “comfort stations”. 

997. Ms. Coomaraswamy found that the Japanese Imperial Forces committed military sexual 
slavery in violation of then prevailing international law; and that Japan has a legal 
responsibility to compensate the victims and to punish the perpetrators.736  Accordingly, 
she recommended that Japan apologize individually to each of the surviving women; 
recognize the systematic and forcible drafting of women by and/or with the knowledge of 
the government; recognize the systematic recruitment of women for purposes of sexual 
slavery as a crime against humanity and a gross violation of international humanitarian 
law; accept moral and legal responsibility for such crimes; and pay compensation from 
governmental resources to the surviving victims.737  The Japanese government responded 
to the Coomaraswamy recommendations before the UN Commission on Human Rights 
by challenging the report and demanding that the Commission reject it. 738   But the 
Commission rejected Japan’s demand, welcomed her work and took note of this report 
including her mission report on Japan’s military sexual slavery in its resolution on the 
elimination of violence against women.739  Nonetheless, an official of Japan’s Foreign 
Ministry attempted to undermine its force by claiming that the Commission did not adopt 
the report because the expression “take note” used by the Commission has no positive 
meaning.740 

998. Similarly, in l998, the UN Special Rapporteur, Ms. Gay McDougall, concluded that 
Japan’s military sexual slavery violated international law and that the Japanese 
government has yet “to take the necessary final steps to provide adequate redress” which 
she found to be legally required.”741  Specifically, Ms. McDougall concluded that “it is 

                                                 

734 CEACR 1999, para 9. 
735 CEACR 2001, para. 10. 
736 Coomaraswamy Report, U.N. Doc. E/CN.4/1996/53/Add.1 (4 Jan. 1996). 
737 Coomaraswamy Report. 
738 Exhibit 218 (Totsuka), p. 4. 
739  The elimination of violence against women, U.N. Commission on Human Rights resolution, 1996/49, U.N. Doc. 

E/CN.4/RES/1996/49 (19 April 1996), para 1. 
740 Exhibit 218, p. 4 (Totsuka), quoting a testimony dated 16 May 1996 by Kazuo Asakai, a Foreign Ministry official, to the 

Committee of Legal Affairs of Japan’s House of the Councillors. 
741 United Nations Sub-Commission on Prevention of Discrimination and Protection of Minorities, Systematic rape, sexual 

slavery and slavery-like practice during armed conflict Final Report submitted by Ms. Gay J. McDougall, Special 
Rapporteur, U.N. Doc. E/CN.4/Sub.2/1998/13 (12 August 1998), Appendix, para. 69 (McDougall Final Report). 
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improper for Japan to argue that the settlement agreements or any other post-war treaties 
intended to resolve all claims involving the ‘comfort women’” since Japan concealed 
during the negotiating period the military involvement in the comfort stations and 
continues to deny legal liability.742  Ms. McDougall further expressed her opinion that 
“the rights and obligations of States and of individuals . . . cannot, as a matter of 
international law, be extinguished by treaty, peace agreement, amnesty or by any other 
means.” 743   While welcoming the creation of the Fund “out of a sense of moral 
responsibility to the ‘comfort women’,” the Special Rapporteur found that “anything less 
than full and unqualified acceptance by the Government of Japan of legal liability and the 
consequences that flow from such liability is wholly inadequate.”744  Accordingly, the 
Special Rapporteur recommended, among other things, that Japan should establish a new 
administrative fund with appropriate international representation to provide legal 
compensation.745   The Japanese delegate rejected Ms. McDougall’s recommendations 
before the Sub-Commission on 14 August 1998.746  Her recommendations were endorsed 
by the Sub-Commission in its resolution.747 

4. Failure to Take Measures to Protect the Integrity, Well-being and Dignity of  
the Human Person 

(a) Abandonment of Women Post-War 

999. The evidence demonstrates that at the end of the war, Japan killed or abandoned “comfort 
women” and girls.  To the extent the military undertook to repatriate the “comfort 
women”, the expert evidence indicates that it was almost exclusively confined to 
Japanese women.748  The failure of the Japanese state at the end of the Second World War 
to return the “comfort women” to their own countries constituted a violation of Article 20 
of the 1907 Hague Regulations that required the repatriation of prisoners of war to their 
country as soon as possible after the conclusion of peace.  As discussed in the Judgement 
on the Common Indictment, supra, we consider that the Regulations reflected minimum 
and elementary standards of humanity and that the “comfort women” were entitled to at 
least the same protections as prisoners of war.749 

(b) Continuing Failure to Repudiate Denials of Coercion by High-Ranking 
Government Officials 

1000. The Prosecutors have provided information indicating that on a number of occasions 
since 1993, high-ranking Japanese officials have made public statements that reiterated 
and resuscitated the earlier false and stigmatising accusation that the “comfort women” 
were volunteers or prostitutes.  For example, on 4 May 1994, Minister of Justice Nagano 

                                                 

742 McDougall Final Report, paras. 56-57. 
743 McDougall Final Report, para. 57. 
744 McDougall Final Report, paras. 64, 69. 
745 McDougall Final Report, paras. 63, 65. 
746 Totsuka, p. 12.  The Japanese delegate stated: 

The Government of Japan has sincerely addressed and settled the issues relating to the war in accordance 
with the San Francisco Peace Treaty, bilateral peace treaties and other relevant international 
agreements. . . . However, we regret to say that the Government of Japan cannot agree with the legal 
interpretations expressed in the appendix to this report nor can we accept its conclusion and 
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747  U.N. Doc. E/CN.4/Sub.2/1998/18, paras. 5, 6, 9. 
748  Professor Yoshimi reports that the Army issued a repatriation order in September 1944 and sent back Japanese women but 

did not return other women except in a few exceptional cases.  Yoshimi, Comfort Women, p. 32. 
749 IMTFE  Judgement (Roling), pp. 416-417. 
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Shigekato stated that the “comfort women were licensed prostitutes at the time, so one 
cannot apply today’s standard whether it constituted discrimination against women and/or 
Koreans.”750  This statement prompted violent protests from China, Korea and Vietnam 
and consequently Nagano resigned on May 7.751 

1001. Further, on 4 June 1996, Itagaki Tadashi, a member of the Upper Diet (or the House of 
Councillors), stated in response to citizens’ groups:  “It is hard to believe that the military 
forced the women into becoming ‘comfort women.’ And these women must have been 
paid.” 752   On the same day, Okuno, a member of the Lower Diet (or House of 
Representatives) remarked at a press conference, “Comfort women were there to make 
money.  There was no forced recruitment.” 753   On 24 January 1997, Chief Cabinet 
Secretary Kajiyama Seiroku also stated, “it is not appropriate to teach about ‘comfort 
women’ without offering knowledge of the social background of the time such as that of 
licensed prostitution system.”754  Less than two weeks later, on 5 February, Shimamura, a 
member of the House of Representatives and former Minister of Education, stated at a 
roundtable meeting with the press, “In many cases the local dealers who are often 
Chinese or Koreans gathered women.  There are women who chose to become ‘comfort 
women’.”755 

1002. As part of its responsibility to tell the truth, make reparations and prevent recurrence, the 
state of Japan has an obligation publicly to repudiate statements by government officials 
purporting to deny that the “comfort system” was one of sexual slavery.  In our view, it 
should also publicly call upon the declarants to repudiate such lies and, if not, to leave 
office.  On the record before us, this Tribunal finds that the government, having allowed 
these statements to stand, is in breach of these obligations.  We emphasise further that 
these statements, which implicitly or explicitly label “comfort” women as prostitutes, 
heap new suffering upon the survivors through stigmatising them in the eyes of the 
Japanese society, and the societies in which they live, and through attempting to 
undermine the legitimacy of their demands for apology and compensation. 

1003. The failure to fully disclose the truth and accept responsibility has the further effect of 
obstructing the physical and mental recovery and social re-integration of many of the 
survivors of the sexual slavery system.  Their heartrending testimony before this Tribunal 
makes clear that the failure of Japan, in the immediate aftermath of the war and for over 
50 years thereafter, to acknowledge that the system was coercive and to take measures to 
repair this gross violation has contributed to perpetuating and exacerbating the suffering 
and isolation of many of the survivors and constitutes a continuing violation of state 
responsibility. 

5. Discrimination 

1004. The “comfort system,” and its aftermath to this day, has been riddled with discrimination:  
The original selection of women reflected intersections of ethnic/racial, wealth and 
gender discrimination.  While the conditions of rape and sexual enslavement suffered 
generally by the “comfort women” were horrific, there is some evidence in this record 
that those of non-Japanese or non-European origin were generally treated even worse in 
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terms of conditions of life in the “comfort stations.”  There is also some evidence that 
indigenous women were treated most brutally of all.  The difficulties “comfort women” 
faced in terms of escape, return home and recapturing the lives stolen from them were 
likewise related to and exacerbated by their gender and race, ethnicity, age and poverty.  
We note also that it was recently disclosed that, in 1937, Japan tried and punished those 
who abducted and trafficked Japanese women756 to a Navy “comfort station “ in l932.  As 
a result, the Director General in charge of police of Interior Ministry issued a strict order 
in 1938 that prohibited transportation of Japanese women for prostitution from the Inland 
Japan to outside areas.  No comparable order against trafficking was issued as to any 
other women, in particular Korean and Taiwanese women.757  Instead, Japan claimed a 
reservation to exclude Korean women from the protection of the 1921 Trafficking 
Convention.758  Even today, the Fund sets different amounts for medical and welfare 
expenses among the comfort women, depending on their national origins:  2 million yen 
for Chinese and Korean women and only 1 million for the “comfort women” of other 
national origins.759 

1005. The contrast between the Japanese government’s failure voluntarily to redress the claims 
of former “comfort women” and their voluntary settlements with other, primarily male, 
victims of forced labour and consumption indicates continuing discrimination.  In 1970, a 
group of Korean men who had been forcefully taken to the Sakhalin Island and put into 
involuntary labour filed a lawsuit seeking repatriation and reparations.760  Years later, the 
plaintiffs withdrew the complaint as the governments of Republic of Korea, Japan and 
Russian Federation sought a diplomatic solution.761  Prime Minister Murayama stated on 
31 August 1994:  “this issue cries out for [the government’s] attention particularly from a 
humanitarian perspective, and the government intends to decide upon the support policies 
as soon as possible.”762  Thereafter, Japan agreed to arrangements for the permanent 
repatriation of ethnic Koreans residing in Sakhalin to either country of their choice at 
government expense.763 

1006. In another case, a group of Taiwanese victims, who had been drafted by the Japanese 
military during the Second World War, and their descendants filed a suit in 1977 to 
demand reparations for their war-related injuries and death pursuant to Japan’s “Engo-ho” 
(compensatory law for war-related injuries and death) and “Onkyu-ho” (state employees 
benefits law).764  The victims argued that the nationality provision in the two statutes 
excluding veterans of the Korean or Taiwanese origin who were members of the Imperial 
Army violated the non-discrimination clause in Japan’s post-war Constitution.765  After 15 
years of litigation, Japan’s Supreme Court dismissed the claim in 1992 on the grounds 
that the legislature has discretion to determine eligibility for government benefits and that 
it was reasonable for the government to treat former citizens of Japan differently and deny 
them benefits.  Despite having no legal obligation to provide compensation, Prime 
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supra. 
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Minister Murayama announced in 1994 that “the government intends to work to meet 
these obligations as soon as possible” as the claimants were increasingly aging.766  In 
2000, the Diet enacted a law on the payment of condolence to the bereaved families 
residing in Taiwan of Taiwanese military personnel who died or were injured during the 
war to offer benefits for a limited period.  The victims were each provided two million 
yen (about $18,000).  Thus, Japan made diplomatic and political efforts to settle, using 
public funds, with the unsuccessful claimants, who, with the exception of a few female 
military nurses, were men, while offering the “comfort women,” whose suffering was at 
least comparable, only empty words of condolence and private money.  This Tribunal 
finds that Japan’s treatment of the “comfort women” – both during the war and post-war 
– constitutes discrimination based on gender, race, nationality and/or ethnic origin. 

6. The State, Militarism and Gender 

1007. In attributing state responsibility to Japan, the Prosecutors have drawn attention to the 
impact of militarism in general, and the military structure designed by the state of Japan 
in particular, upon women as a gender. 

1008. By the time of the Second World War, militarism had pervaded the ethos of Japanese 
society (as well as of many other states) at every level.  As the expert evidence of 
Professor Kasahara has demonstrated, “the Japanese army was an organisation of rigid 
and pre-modern class system based on military rank.” 767  The golden code was to “take 
your superior’s orders as the Emperor’s orders”.  The Japanese army demanded absolute 
obedience to the hierarchical chain of command.  This enabled senior officers to tyrannise 
lower ranks and ordinary soldiers became thus part of “a mere ‘war machine’ that moved 
at their superior’s order.”  This form of militarism, which denied soldiers’ human rights, 
oppressed their individuality and demanded absolute obedience, can be directly linked 
with the brutal treatment and sexual violence inflicted upon women and girls in the mass 
rapes, such as at Nanking and Mapanique, and in the “comfort stations.” The effects of 
the dehumanising treatment of Japanese soldiers pervaded society, encouraging a culture 
of brutality.   

1009. The capacity of the Japanese military system, its leaders, soldiers and civilian agents, to 
subordinate and oppress women into sexual slavery flowed, at the same time, from  a 
view of women as inferior, lacking in rights and existing for the purpose of serving others.  
Cultural acceptance of the dehumanization of women – and particularly women of classes, 
nationalities and/or or races viewed by the dominant group as inferior or subhuman – is in 
no way unique to Japan.  The written opinion of expert witness Minamoto Junko, 
however, reveals how the elements of Japanese imperial ideology and norms were 
heightened in the military context.  This ideology underpinned the unimaginable inhuman 
and discriminatory treatment to which the “comfort women” were subjected.  Minamoto 
explains that according to the principle of “kunshin ittai,” ultimate harmony lies in the 
subjects’ obedience and devotion to the Emperor as one.  According to the principle of 
“messhi houkou,” an individual was supposed to live his or her life for the sake of the 
Empire.  Women were directly subjected to Imperial rule, at the same time as they were 
subjected to the rule of men in their family, where the male head of household was the 
“Emperor” of the household.  Numerous political and social restrictions on women meant 
they had little choice about whether to obey men.  Poor families sometimes sold their 
daughters into licensed prostitution, and it was considered “filial duty” to take customers. 

                                                 

766 See Statement of Murayama, 31 August 1994, supra. 
767 Exhibit 212. 
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This ideology of female subordination thus combined with the claimed necessities of the 
Imperial war effort to produce one of the most brutally mysogynist chapters in history.   

1010. The Tribunal considers that this direct link between militarism and the abuse of women 
and gender must be further researched, explicitly acknowledged and addressed in 
educational and cultural programs.  It must be understood as relevant to all concerts of 
war including internal armed conflicts and other forms of contemporary conflict.  Only 
then can such abuse be realistically challenged and its recurrence in armed conflict in the 
future, limited. 

1011. Moreover, it is clear from the evidence that the Japanese military saw women’s sexuality 
and sexual integrity as a justifiable sacrifice for the war effort.  More generally, the 
seizure and control of women for military purposes was inherent in the very conduct of 
war, and women were subjugated to military objectives and grotesquely made the “prize.”  
Thus, the sexual slavery facilities were first established to prevent resistance in China and 
growing anti-Japanese sentiment internationally, following publicity of the Rape of 
Nanking.  The notorious conduct of General MATSUI’s troops became internationally 
known and diplomatically condemned.  The Japanese government, in an attempt to avoid 
further unfavourable attention as that generated by the Nanking atrocities, took the 
decision to institutionalise rape on an unprecedented scale through the establishment of 
“comfort stations” system. 

1012. The Tribunal heard evidence from Professor Yoshimi that the “comfort stations” were in 
fact an attempt on the part of the military high command to prevent rapes committed by 
Japanese soldiers in occupied territories and the spread of sexually transmitted diseases 
among the troops.  The “comfort station” system thus institutionalised and legitimated 
sexual violence against the “comfort women” in an attempt to curb unauthorised sexual 
violence.  Professor Yoshimi explained to the Tribunal that this strategy, however, failed 
miserably.  Rather than discourage rape, the Japanese military encouraged both officers 
and troops to see rape as one of the few ‘benefits’ and an entitlement of military life.  The 
reluctance of military commanders to try soldiers accused of rape enabled both 
“authorised” and unauthorised forms of sexual violence against women to proliferate 
under the auspices of the Imperial Japanese military.  The notion that women could be 
offered to salve the brutality of military life or protect the integrity of the war mission is 
unfortunately an old one.  In this case, the unprecedented scope, institutionalisation and 
brutality of the “comfort system” is the product of a culture of objectification of and 
discrimination against women, cruelly exacerbated as to women from cultures considered 
inferior by the aggressors, and taken to extremes as part of the culture of militarism. 

1013. The Tribunal notes the egregious nature of this institutionalisation of rape, where the 
previously rampant rape of women by Japanese military personnel throughout the regions 
they conquered was deliberately translated into covert, organised, managed rape in the 
“comfort stations”.  This bizarre “privatisation” and systematisation of rape in the 
“comfort station” system demonstrates the discriminatory purpose of the Japanese 
military and, by extension, the responsibility of the state of Japan, for gross 
discrimination.  This Tribunal considers that Japan has a continuing obligation to take 
strong measures to address the discriminatory roots of this atrocity, which persist in the 
culture of militarism and gender inequality, and that Japan has violated that obligation in 
failing to make a genuine apology, provide compensation, prosecute wrongdoers, reveal 
the truth, and take vigorous measures to prevent recurrence. 
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7. Failure to Take Necessary Measures to Prevent Recurrence: 
History Textbooks  

1014. The state of Japan’s failure to face the truth of its past crimes is reflected in the dearth of 
official memorials, research institutions, cultural explorations, and special medical and 
rehabilitative services and programs and institutes for the survivors and their families.  It 
is also reflected, perhaps most pointedly in the inadequate treatment of the history of the 
“comfort women” in the school textbooks approved by the Japanese Ministry of 
Education and used in Japanese schools.  The record indicates that after taking some steps 
to make still inadequate references to the “comfort women” in the past few years, Japan 
has recently regressed by allowing the removal of even these references.768  The failure to 
acknowledge and educate the public, particularly children, about the wrongfulness of 
these crimes inflicts a continuing wrong upon the survivors of the system.  It also creates 
doubt whether such crimes would be prevented from happening again.  Based on the 
evidence put forward by the Japanese prosecution team, this Tribunal finds that the 
Japanese government has not only failed to make affirmative efforts to educate the public 
and future generations of Japan, but has also obstructed positive efforts of textbook 
authors by removing references to the crimes. 

1015. Evidence submitted by the Japanese Prosecution and prepared by the Committee for 
Truth and Freedom in Textbooks et al. indicates that Japanese textbook companies have 
eliminated the previous references to “comfort women” “as a result of powerful pressure 
from the government and the Ministry of Education.”769  Previous versions by the seven 
companies that produce junior high school textbooks referred to the “comfort women.”  
However, four out of the seven textbooks being screened by the Ministry of Education for 
use in April 2002 have eliminated the references to “comfort women” and these four 
currently dominate the textbook industry, having an eighty percent share of the market.770  
Of the three textbooks that retain references to the “comfort system,” only one places it in 
the “Postwar Compensation” section, while two treat it as something wholly of the past in 
the “Japan-China War, Asia-Pacific War” section.  Only one textbook actually uses the 
term “comfort women”(ianfu), while the other two refer to more impersonal “comfort 
stations”(ianfu shisetsu). 771   The Committee reports that, since 1999, senior Ministry 
officials asked the managers of textbook companies “to make the context more balanced” 
and “to rethink the line-up of authors.”  Other government officials joined in the pressure 
as shown in the 31 July 1998 statement by Minister of Agriculture and Forestry 
Nakagawa:  “it is questionable whether it is good to publish the issue of ‘comfort women’ 
in a textbook as a fact.”772  The Committee further reports that one company president 
confirmed that, in December 1999, sources in the Prime Minister’s office contacted the 
presidents and told them that “we have been reliably informed that you have been asked 
to deal with the sections on ‘comfort women.’” The Japanese government contended that 
the deletion of references to “comfort women” is the free decision of textbook companies 
and it could not order the authors to revise the content.  On this record, the Judges accept 

                                                 

768 Exhibit 220-S-2, The falsification of history under the guise of ‘self-censorship’ has been forced onto textbook publishers, 
Report prepared for this Tribunal by Tawara Yoshifumi, Secretary-General of Children and Textbooks Japan Network 21. 
(12 September 2000) 

769 Exhibit 220-S-2, p. 3.  The Committee explains that the companies submit the content of textbook manuscripts prior to the 
production of the draft edition to the Ministry and the schools decide which textbook(s) are to be used among the Ministry-
approved textbooks.  

770 Exhibit 220-S-2, p. 1. 
771 Exhibit 220-S-2, p. 1. 
772 Exhibit 219, p. 4. 
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the Committee’s conclusion, however, that political pressure from the government has 
compelled at least some of the companies to decide to practice “self-censorship.” 

1016. The Judges also note that the Supreme Court of Japan has held that “the government has 
an affirmative duty to ensure that the history textbooks adequately and sufficiently 
address its wartime atrocities” and that “Japan’s school textbooks should include 
descriptions of the suffering Japan’s past aggression had caused its neighbours, and that 
such inclusion constituted a positive educational consideration.”773  Ienaga Saburo filed a 
lawsuit in 1984 challenging the constitutionality of government screening of textbooks 
when the Ministry of Education requested him to revise his textbook and eliminate, inter 
alia, the reference to the rape of Chinese women by Japanese soldiers in Nanking.  
Finding that government screening of school textbooks is constitutional, the Court 
nonetheless held that the Ministry abused its discretion in ordering the elimination of the 
reference to Japan’s wartime atrocities where there is sufficient research supporting the 
material.774 

1017. Furthermore, the obligation to reveal and transmit the truth to future generations and 
prevent recurrence is a fundamental guarantor of human rights and thus, like other 
international human rights obligations, takes priority over domestic law.  As such, Japan’s 
international obligations of state responsibility compel the government to ensure the 
teaching and discussion of Japan’s past crimes against the “comfort women” in the 
schools as well as communities.  It can do this through minimal regulation of the content 
of textbooks or through developing and publishing the necessary material itself.  
Accordingly, the Tribunal finds that the deterioration in Japanese textbook content and 
Japan’s failure to take affirmative steps to inform children of the state’s responsibilities 
are violations of its positive duty to take necessary measures to prevent recurrence; the 
fact that the deterioration appears to have been encouraged by the state adds to its 
wrongfulness. 

8. Contemporary State and International Practice Relating to Continuing  
Legal Responsibility 

1018. There is growing state practice affirming the continuing responsibility of states for 
redressing crimes against humanity even when many years have passed since the 
violation.  The Tribunal refers in particular to the decisions of Germany to pay 
reparations, beyond that required by treaty or law to victims of the Nazi aggression and 
Holocaust, including those subjected to forced labour.775   This example is especially 
pertinent as the crimes committed against the “comfort women” were crimes of forced 
and compulsory (sexual) labour.  It makes no difference whether the labour was in the 
factories and slave camps producing material for the war effort or in the rape camps of the 
“comfort women” purportedly maintaining soldiers combat-ready.  The Swiss Bank and 
other settlements respecting property looted by Nazis provide further recent examples of 
agreements to compensate World War Two victims in Europe.776  Japan’s refusal to act 
likewise is contrary to this trend. 

                                                 

773 The “jokoku” (appeal from a High Court) case of Ienaga Saburo claiming compensation, the 3rd Petty Branch of the 
Supreme Court, Docket Nos. (o)1119 of Heisei 6 nen (1994) (29 August 1997). 

774  The “jokoku” case of Ienaga Saburo. 
775  See, e.g., Information submitted by the Government of Germany included in Report of the Secretary-General pursuant to 

Sub-Commission resolution 1993/29, Addendum, U.N. Doc.E/CN.4/Sub.2/1994/Add. 1 (22 July 1994). 
776  See also McDougall Final Report, para. 78. 
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1019. The recent Pinochet decision handed down by the House of Lords (UK) 777  and 
subsequently re-affirmed by the domestic courts of Chile provides powerful precedent 
regarding the limits of sovereign immunity, which has been held not to extend to crimes 
of torture allegedly committed by former heads of state.  This case reinforces the 
importance of the exercise of universal jurisdiction with respect to egregious crimes even 
many years after the event.  Current international law requires an end to the continuing 
denial of justice suffered by the “comfort women”, including through the introduction of 
a reparative legislative framework. 

F. DEFENCES TO STATE RESPONSIBILITY:  THE PEACE TREATIES 

1020. State responsibility can be counteracted by circumstances precluding wrongfulness.  
According to the International Law Commission such circumstances include consent, 
self-defence, legitimate countermeasures, force majeure, distress and necessity.778  None 
of these circumstances were applicable to Japan’s commission of the internationally 
wrongful acts described above.  However, Japan has raised other specific defences which 
we now consider.  As the Tribunal has already noted, Japan contends that any individual 
claims that the “comfort women” may have had for compensation have been fully 
satisfied by peace treaties and international agreements between Japan and other states 
following the end of the Second World War (the “Peace Treaties”).  These Agreements 
contain provisions that in various terms purport to waive Japan’s liability for further 
claims arising out of the war.  There is little doubt that this was intended by the Allied 
Powers for political reasons.  Among the asserted reasons for attempting to limit Japan’s 
liability were concern that the punitive nature of the Versailles Treaty had contributed to 
the rise of the Nazis and thus to World War II and the negotiation of these political 
agreements in the Cold War environment were dominated by fear of Communist (Soviet 
and, after 1949, Chinese) expansion.  The Japanese government has maintained in various 
contexts that it has legally settled all claims under the terms of the various treaties and 
diligently fulfilled the obligations and, accordingly, that there is no basis for further 
claims such as those before this Tribunal. 

1021. The Judges will thus address the impact and relevance of the Peace Treaties signed by 
Japan following the end of World War Two.  In the event that Japan’s arguments on this 
point prove sustainable, the Applicants would be effectively precluded from claiming 
individual restitution or reparations against the state of Japan. 

1. The Impact of the Treaties on the Settlement of Claims  

1022. Following its defeat during the Second World War, Japan signed a number of multilateral 
and bilateral Peace Treaties with the Allied Powers and the states of the Asia Pacific.  As 
a preliminary point, it should be noted, as discussed in the Judgement on the Common 
Indictment, that the Peace Treaties contain no provisions for amnesties.  As such, no 
restrictions on prosecution exist.  The only question is whether these Agreements 
constitute final settlement of all claims against Japan, including those presented here.  
The precise relationship between Japan and the various countries differs with the wording 
of the Treaties.  The Peace Treaties insofar as relevant to the current proceedings are 
excerpted below. 

                                                 

777  See, e.g., Regina v. Bartle et al., Ex Parte Pinochet, House of Lords, Judgement, 25 Nov. 1998; In Re Pinochet, Opinions of 
the Lords of Appeal for Judgement in the Cause, 17 Dec. 1998. 

778  ILC Draft Articles 2001, Articles 20-25. 
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(a) The San Francisco Peace Treaty  

1023. The relevant articles of the San Francisco Peace Treaty provide: 

Preamble 

Whereas Japan for its part declares its intention to apply for membership in 
the United Nations and in all circumstances to conform to the principles of 
the Charter of the United Nations; to strive to realize the objectives of the 
Universal Declaration of Human Rights . . . 

Article 2 

Japan, recognizing the independence of Korea, renounces all right, title 
and claim to Korea, including the islands of Quelpart, Port Hamilton and 
Dagelet . . . 

Article 10 

Japan renounces all special rights and interests in China . . . 

Article 11 

Japan accepts the judgements of the International Military Tribunal for the 
Far East and other Allied War Crimes Courts both within and outside 
Japan, and will carry out the sentences imposed thereby upon Japanese 
nationals imprisoned in Japan . . . 

Article 14 

(a) It is recognised that Japan should pay reparations to the Allied Powers 
for the damage and suffering caused by it during the war.  Nevertheless it 
is also recognised that the resources of Japan are not presently sufficient, if 
it is to maintain a viable economy, to make complete reparation for all 
such damage and suffering and at the same time meet its other obligations. 

Therefore, 

(1) Japan will promptly enter into negotiations with Allied Powers so 
desiring, whose present territories were occupied by Japanese forces and 
damaged by Japan, with a view to assisting to compensate those countries 
for the cost of repairing the damage done . . . 

(b) Except as otherwise provided in the present Treaty, the Allied Powers 
waive all reparations claims of the Allied Powers, other claims of the 
Allied Powers and their nationals arising out of any actions taken by Japan 
and its nationals during the course of the prosecution of the war, and 
claims of the Allied Powers for . . . military costs of occupation. 

Article 22 

If in the opinion of any Party to the present Treaty there had arisen a 
dispute concerning the interpretation or execution of the treaty, which is 
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not settled by reference to a special claims tribunal or by any agreed means, 
the dispute shall, at the request of any party thereto, be referred for 
decision to the International Court of Justice . . . 

Article 26 

 . . . Should Japan make a peace settlement or war claims settlement with 
any State granting that State greater advantage than those provided by the 
present Treaty, those same advantages shall be extended to the parties to 
the present Treaty.779 

1024. The Definition of Allied Powers provided by Article 23 of the Peace Treaty included 
Australia, Canada, Ceylon (present day Sri Lanka), France, Indonesia, the Netherlands, 
New Zealand, Pakistan, the Philippines, the United Kingdom and the United States.  
Portugal (the colonial power over East Timor) was not a party to the Agreement.  Neither 
the Peoples’ Republic of China nor the Republic of China (Taiwan) were invited to the 
San Francisco Peace Conference or became parties to the Agreement. 

(b) Treaty of Peace Between Japan and Taiwan 

1025. In the separate Treaty of Peace signed between Taiwan and Japan, Article 11 states that 
the San Francisco Peace Treaty will apply to any disputes between the two nations: 

Unless otherwise provided for in the present Treaty and the documents 
supplementary thereto, any problem arising between the Republic of China 
and Japan as a result of the existence of a state of war shall be settled in 
accordance with the relevant provisions of the San Francisco Treaty.780   

(c) Treaty of Peace and Friendship Between Japan and China 

1026. Japan and the People’s Republic of China did not sign a formal peace treaty.  Rather, on 
September 29, 1972, they signed a “Joint Communique” aimed at normalising relations 
and containing Article 5, which stated that the People’s Republic of China “renounces its 
demand for war reparations.”  These terms were later incorporated and formalised in the 
Treaty of Peace and Friendship between China and Japan.781 

(d) Settlement Between Netherlands and Japan  

1027. The Settlement between the Netherlands and Japan explicitly addresses the issue of the 
claims of Netherlands nationals and provides in pertinent part: 

Article I 

For the purpose of expressing sympathy and regret for the suffering 
inflicted during the Second World War by agencies of the government of 
Japan upon Netherlands nationals, the government of Japan shall 

                                                 

779  Treaty of Peace with Japan, signed at San Francisco 8 Sept. 1951, entered into force 28 April 1952, 3 UST 3169 (San 
Francisco Peace Treaty) (emphasis added). 

780  Treaty of Peace between Taiwan and Japan, 1858 UNTS. 38, signed at Taipai on 28 April l952. 
781  Settlement and Treaty of Peace and Friendship between Japan and the People’s Republic of China, signed 12 Aug. 1978, 

1984 UNTS 269.  The Joint Communique of the Government of Japan and the Government of the Peoples’ Republic of 
China is available through the official website of Japan at http://www.mofa.go.jp/region/asia-paci/china/joint72.html (Last 
visited 21 Nov. 2001). 
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voluntarily tender as a solatium the amount of Pounds Sterling equivalent 
to US$10,000,000 to the Government of the Kingdom of the Netherlands 
on behalf of those Netherlands nationals. 

Article III 

The Government of the Kingdom of the Netherlands confirms that neither 
itself nor any Netherlands nationals will raise against the government of 
Japan any claim concerning the sufferings inflicted during the Second 
World War by agencies of the government of Japan upon Netherlands 
nationals.782 

1028. By Article III, the state of the Netherlands is arguably precluded from pursuing any 
further claims against Japan for its actions and the actions of its agents affecting 
Netherlands nationals during World War II. 

(e) Reparations Agreement Between the Philippines and Japan  

1029. The Reparations Agreement provides, in pertinent part: 

Article 1 

Japan, by way of reparations, shall supply the Republic of the Philippines 
with the services of the Japanese people and the products of Japan in the 
form of capital goods, the total value of which will be . . . equivalent to 
five hundred and fifty million United States dollars . . . 

Article 12 

2. Any dispute between the two Governments concerning the interpretation 
and implementation of the present Agreement shall be settled primarily 
through diplomatic channels . . .783 

1030. We note that there is no express waiver of individual claims clause contained in this 
Agreement.  It was only after reaching this Agreement that the Philippines ratified the 
San Francisco Agreement. 

(f) Treaty on Basic Relations Between Japan and the Republic of Korea 

1031. The Republic of Korea was not a party to the San Francisco Treaty, although that Treaty 
confirmed the independence of Korea.  It is not, therefore, bound by Article 14.  Japan’s 
colonization of the Korean peninsula meant that there were particular issues to be 
resolved.  The Treaty on Basic Relations between Japan and the Republic of Korea 
consists of only 6 substantive articles and was entered into to clarify the basic features of 
relations between the two countries.  Article IV of the Treaty provides in pertinent part: 

(a) The High Contracting Parties will be guided by the principles of 
the Charter of the UN in their mutual relations. 

                                                 

782  Settlement Between the Government of the Kingdom of The Netherlands and Japan Concerning Certain Types of Private 
Claims of Netherlands Nationals, 13 March 1956, 252 UNTS 3.  

783  Reparations Agreement between the Philippines and Japan, 9 May 1956. 
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(b) The High Contracting Parties will cooperate in conformity with the 
principles of the Charter of the UN in promoting their mutual 
welfare and common interests.784 

1032. The two states differ on the construction and interpretation of several of the key articles.  
In addition, the government of Japan, whilst not doubting the legitimacy of the Republic 
of Korea, has been keen to emphasise that it does not deny the existence of another 
authority in the northern part of the Korean Peninsula.   

1033. The Agreement on the Settlement of Problems concerning Property and Claims and on 
Economic Cooperation between Japan and the Republic of Korea, deals with claims.  
Article II states: 

(1) The Contracting parties confirm that [the] problem concerning 
property, rights and interests of the two contracting Parties and their 
nationals . . . and concerning claims between the Contracting Parties and 
their nationals, including those provided for in Article IV, paragraph (a) of 
the [San Francisco] Treaty of Peace with Japan . . . is settled completely 
and finally.   

(2) [N]o contention shall be made with respect to the measures on 
property, rights and interests of either contracting Party and its nationals 
which are within the jurisdiction of the other contracting party on the date 
of the signing of the present Agreement, or with respect to any claims of 
either Contracting Party and its nationals against the other contracting 
Party and its nationals arising from the causes which occurred on or before 
the said date. 785 

1034. It can be questioned whether ‘property, rights and interests’ includes claims such as those 
of the “comfort women” against Japan.  The two states adopted Agreed Minutes of their 
negotiation of the Peace Treaty in which they agreed that “property, rights and interests 
means all kinds of substantial rights which are recognized under law to be of property 
value.”786  This would appear to exclude the “comfort women’s” extensive claims.  Korea 
submitted an outline of claims of the Republic of Korea (called the Eight Items) at the 
negotiations.  There is no evidence that this list included the claims of the comfort women 
for crimes against humanity committed against them and indeed the Treaty provisions 
encompass “either the disposition of property or the regulation of commercial relations 
between the two countries, including the settlement of debts.”787 

2. The Issue of the Peace Treaties’ Waiver of Individual Claims 

(a) Waiver as to Crimes Against Humanity 

1035. As we stated earlier in this Judgement, the Peace Treaties raise the question of the state 
having the power to waive the rights and claims of individual victims.  The Judges 
consider that the principle that the harm in this context is harm to the state constitutes a 

                                                 

784  Treaty on Basic Relations between Japan and the Republic of Korea, signed at Tokyo on 22 June 1965, 583 UNTS 33. 
785  Agreement on the Settlement of Problems concerning Property and Claims and on Economic Cooperation between Japan 

and Korea, 583 UNTS 258, 22 June 1965. 
786  Agreed Minutes, 583 UNTS 290, para. 2(a), 22 June 1965. 
787 International Commission of Jurists, Comfort Women, An Unfinished Ordeal, Report of a Mission (1994), pp. 164-65 

(submitted in evidence). 
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legal fiction that was developed to permit states to assert state responsibility for the 
commission of internationally wrongful acts against individuals and to control the 
assertion of claims.  Such reasoning is not relevant to crimes against humanity where the 
harm is to the individual members of the targeted civilian populations and the perpetrator 
may be the individual’s state itself.  This position is reflected in human rights theory and, 
increasingly, in human rights practise where the individual can bring a claim on her or his 
own behalf before an international body after exhausting local remedies for the violation 
incurred.  These developments also reflect the emergence of the recognition of the 
individual as a central actor in international law. 

1036. In addition, the Pinochet litigation before the UK House of Lords has established that 
crimes such as torture, due to their very nature, can never be legitimate acts of state and, 
thus, there can be no immunity from accountability.788  By extension, this principle must 
apply to rape, also recognised as a serious crime and a form of torture, and to sexual 
slavery as well as to crimes against humanity generally.  Further, as a corollary to the 
refusal of immunity from accountability for the commission of such crimes, no state can 
waive the liability of another state for crimes against humanity.  On this basis, the state of 
Japan is prevented from attempting to evade liability for violations of crimes against 
humanity by hiding behind the terms of the Peace Treaties.  In particular, the waiver 
included within the San Francisco Peace Treaty is invalid on the ground that neither the 
Allies nor those victimised states which accepted in some form the terms of the treaty, 
had legal power or right to waive the liability of Japan for crimes against humanity, 
including the rape and sexual slavery committed against the former “comfort women” or 
other victims of crimes against humanity. 

1037. Nevertheless, in order to further explain the basis of this Tribunal’s legal judgement in 
relation to the legal arguments surrounding the Peace Treaties, we make the following 
additional comments in relation to the application of the Peace Treaties and additional 
legal arguments pressed by Japan in other contexts. 

(b) Waiver as to Claims Not Presented 

1038. The Judges attach weight to the fact that the claims forming the subject matter of these 
proceedings (that is, the internationally wrongful acts committed against the “comfort 
women”) were not explicitly discussed during the Peace Treaty negotiations.  As such, we 
are persuaded that even if the waiver of claims by the Allied Powers articulated in Article 
14 of the San Francisco Peace Treaty were subsequently held to be valid, the normal 
principles of treaty interpretation would preclude a finding that this waiver was intended, 
by either party, to include the claims relating to the current proceedings.  Further, the 
lump-sum agreements in the various treaties were, as discussed below, motivated by a 
desire to sharply limit Japan’s liability for economic and geopolitical reasons. 

(c) Waiver as to Victim States Not Participating 

1039. We also note that the Peace Treaties were concluded between states.  It is an axiomatic 
principle of international law that treaties are only legally binding on those states which 
are Parties to them.789  The fact that some of the victimised states were not parties to the 
San Francisco Peace Treaty negotiations and never acceded to them precludes any claim 
of waiver as to their nationals under international law. 

                                                 

788  See In Re Pinochet, supra. 
789  Vienna Convention on the Law of Treaties, 23 May 1969, Article 34, 8 ILM 679. 
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1040. The principle that these treaties were negotiated by, and are binding only upon states has 
further significance here, given that the process excluded the victimised people.  The 
Tribunal finds it very troubling that the states of which the women victimised by rape and 
sexual slavery, crimes against humanity were nationals, did not put these claims forward 
in the post-war negotiations.  Their failure to do so, however, does not negate the 
accountability of Japan to make proper efforts to repair the harm inflicted, nor the 
obligation of these and other states to use all available means to press for recognition and 
satisfaction of the claims. 

(d) Waiver and the Principle of Obligation Erga Omnes 

1041. The Judges recognise that, as a general matter, the injured state may waive responsibility 
and, as a result, the claim is extinguished.  However, as already noted, crimes against 
humanity by definition are committed against individuals and not against states.  
Moreover, as obligations owed erga omnes, they constitute an offense against the entire 
world community.  As was asserted by the International Court of Justice: 

[A]n essential difference should be drawn between the obligations of a 
State towards the international community as a whole, and those arising 
vis-a-vis another State in the field of diplomatic protection.  By their very 
nature the former are the concern of all States.  In view of the importance 
of the rights involved, all States can be held to have a legal interest in their 
protection; they are obligations erga omnes. 

Such obligations derive . . . from the principles and rules concerning basic 
rights of the human person, including protection from slavery and racial 
discrimination.790 

1042. The examples of such obligations given by the Court – slavery and racial discrimination – 
are especially applicable to the facts before this Tribunal.  In his Third Report on State 
Responsibility, the Special Rapporteur on State Responsibility made clear that the 
category of norms which are generally accepted as universal in scope and non-derogable 
as to their content, and in the performance of which all states have a legal interest, is 
small but that it includes “the prohibition of the use of force in international relations, the 
prohibitions of genocide and slavery, the right of self-determination, and those other 
human right and humanitarian law obligations which are recognised as non-derogable by 
general international law.” 791  

1043. This analysis supports the position that it is legally impossible, in our view, for a state to 
waive the claims of the individuals injured because the injury is done to all.  Article 
48(1)(b) of the ILC Draft Articles 2001792 also allows any state – irrespective of whether 
it is the injured state – to invoke responsibility and demand accountability where the 
obligation is owed to the international community as a whole.  And Article 48(2)(b) 
provides that such a state may claim reparations for the “beneficiaries of the obligation 
breached.”  Accordingly, it is legally impossible for bilateral or multilateral agreements, 
even agreements concluded by states of which the victims are nationals, to waive the 
interests of non-participating states in redressing a crime done to all. 

                                                 

790  Barcelona Traction, Light and Power Co. Ltd. (New Application:  1962) (Belgium v. Spain) 1970 ICJ Rep. 3, paras. 33-34 
(5 February). 

791 U.N. Doc A/CN.4/507/Add.4, 4 August 2000. 
792  ILC Draft Articles 2001. 



250 

Women’s International War Crimes Tribunal 04 December 2001 

1044. Beyond this, the people of the world – and not only states – have a compelling interest in 
establishing accountability for crimes against humanity.  While acknowledging that the 
ILC Draft Articles 2001 refer to states that are not directly injured by the breach of an 
erga omnes obligation, the Tribunal rejects the proposition that the international 
community is comprised only of states.  We note that the International Law 
Commission’s Special Rapporteur on the Draft Articles did not accept a definition of the 
international community that was restricted to states.  Instead, he opined that “the 
international community includes entities in addition to States.”793  He gave as examples 
such entities as the European Union and the International Committee of the Red Cross, 
but there is no reason why the omnes – (or all) – should not refer to all people particularly 
those peoples and people who are the victims of the offending conduct.  Thus the failure 
of any state, be it a victimised state or one interested as part of the world community or 
omnes, to recognise or press the claims of those victimised by crimes against humanity 
cannot, in law, extinguish those claims.   

1045. Moreover, this Tribunal, deriving its authority from the peoples of the Asia-Pacific region 
victimised by the Japanese military aggression and its military sexual slavery system, and 
ultimately from the people of the world, sits and renders judgement to give voice to the 
unextinguished claims.  Among its purposes is to encourage the states of the world – 
many of whom have, in various contexts, expressed their condemnation of Japan’s 
military sexual slavery system and its resistance to making reparations to the survivors – 
to discharge their responsibilities as part of the community of nations and accelerate their 
efforts to achieve a just resolution and ensure the accountability of the Japanese state. 

3. Treaties Not an Articulation of the Traditional Doctrine of Diplomatic 
Protection  

1046. The Tribunal has been persuaded in the current proceedings by Professor Kalshoven’s 
careful analysis of the position of the Peace Treaties.  It attaches weight to the Professor’s 
assertion that the Peace Treaties and their provision for negotiation of lump sum 
compensation do not represent a formal articulation of the traditional doctrine of 
diplomatic protection.  As he stated: 

[L]ump-sum agreements have nothing to do with diplomatic protection.  
Diplomatic protection is the conscious decision by a government to 
‘espouse’ the case of its national who has attempted, and failed, to get 
satisfaction from the foreign State in the course of a procedure in which he 
has exhausted all local remedies.  Lump-sum agreements are generally 
concluded without even an attempt to find out whether potential individual 
claimants have followed this road of exhaustion of local remedies.  And 
once again, individuals could only have done this if they had a right, and 
the opportunity, to bring claims against the other State before the courts of 
that State.794 

4. The Peace Treaties as Political Rather Than Legal Settlements 

1047. The Tribunal is also persuaded by Professor Kalshoven’s analysis that lump-sum 
agreements are concluded for political reasons, rather than to compensate individual 

                                                 

793  Fourth Report on State Responsibility, submitted by James Crawford, Special Rapporteur, U.N. Doc. A/CN.4/5I7 (2000), 
para. 36 (4th Report). 

794  Exhibit 230, Fritz Kalshoven, Supplementary Expert Opinion, dated 18 November 1999.   
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damage and injury.795  Given that the damage and injury caused to individuals by the 
Japanese military sexual slavery system and rape such as at Mapanique was not 
acknowledged or considered at the time of the conclusion of the Peace Treaties, this 
Tribunal finds persuasive Professor Kalshoven’s assertion that: 

Lump-sum agreements are inter-State agreements; they are concluded for 
political reasons and are not, or at most only very partially, based on the 
damage and injury suffered by individual persons of the nationality of the 
State that receives money under the agreement.  Often, the individual 
damage and injury are unknown at the time of the conclusion of the 
agreement, and therefore simply cannot have been taken into account in 
‘calculating’ the payment under the agreement.796 

1048. The political nature of the settlements contained within the Peace Agreements is starkly 
apparent in this case.  In addition to not wanting to punish Japan economically for its war 
of aggression and the devastation it wreaked, the Allies, and particularly the United States, 
had as their overarching goal to prevent Soviet influence in the region.  The United States 
acknowledged this recently in its “Statement of Interest” filed in the United States federal 
court, presenting claims of former “comfort women” from the Philippines, China, Taiwan 
and South Korea.  The Statement of the United States argued against recognition 
individual claims in these terms: 

The [San Francisco] Treaty was considered as a part of a package, … 
relating to the Pacific region, reflecting the United States’ view of the 
Treaty as an integral part of its political and foreign relations goals in that 
region. 

The Allies’ intent was to effect as complete and lasting a peace with Japan 
as possible by closing the door on litigation of war-related claims, and 
instead effecting the resolution of these claims through political means.  
This policy decision was made in order to allow Japan as a nation to 
rebuild its economy and become a stable force and strong ally in Asia ….  
To that end, the United States actively facilitated and encouraged Japan’s 
efforts to enter into peace treaties and/or claims settlement agreement with 
non-signatory nations such as China, Korea, Burma and Indonesia.797  

This is a transparent admission of the political nature of this effort to extinguish 
individual claims for war-related injury.  It is also an effective warning of the danger to 
the principle of accountability of permitting a geopolitical negotiating process to 
extinguish the claims of the injured. 

5. Changed Circumstances  

1049. There is further significance today to the fact that the restriction of the reparation claims 
against Japan at the time of the Peace Treaties was based on Japan’s economic weakness.  
The wording in Article 14(a) of the San Francisco Peace Treaty that “the resources of 
Japan are not presently sufficient” indicates that this was not envisaged, at the time, as 
permanent, but rather was considered a temporary bar on claims because of the special 

                                                 

795 Exhibit 230. 
796  Exhibit 230. 
797  Hwang Geum Joo, et al. v. Japan (Civil Action No. 00-CV-2288), renumbered CO-CV-2233 (D.D.C. filed 18 Sept. 2000). 
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circumstances then prevailing in Japan.  The requirements for the application of the 
doctrine of fundamental change of circumstances (rebus sic stantibus) for the termination 
of a treaty are laid out in Article 62 of the Vienna Convention on the Law of Treaties.  
The requirements are that:  “(a) ‘the existence of those circumstances constituted an 
essential basis of the consent of the parties to be bound by the treaty; and (b) the effect of 
the change is radically to transform the extent of the obligations still to be performed 
under the treaty.”  It might be argued that the fundamental change of Japan’s economic 
circumstances in terms of its now powerful economic strength and the changed political 
circumstances after the collapse of the Soviet Union go to the basis of the waiver 
provision and change the obligations of the San Francisco Treaty. 

1050. The Judges further take judicial notice of media reports of subsequent agreements made 
by Japan to pay reparations for damages caused by its illegal wartime activities.798  Such 
agreements might activate Article 26 of the San Francisco Agreement allowing for further 
reparations at the behest of the parties.  The same might be argued of the Treaty with the 
Philippines, which did not include a waiver clause.  As this argument has not been made 
to the Tribunal the Judges will not explore it further, except to note the potential for 
consideration of the issues by the International Court of Justice, under Article 22.  We 
support the often asserted view that there can be “no peace without justice.”  The long 
and courageous battle for reparations waged by the aging survivors of the “comfort 
system” attests to the necessity of accountability if the survivors are to have peace.  It also 
makes clear the crucial importance of the principle we affirm here:  that as to crimes 
against humanity, the bargains of states cannot extinguish the claims of injured people. 

6. The Gendered Nature of the Peace Treaties 

1051. We also find persuasive the arguments of the co-Chief Prosecutors regarding the inherent 
gender bias underlying the Peace Treaties.  We note that women, either as individuals or 
as a group, did not have an equal voice or equal status to men at the time of the 
conclusion of the Peace Treaties, with the direct consequence that the issues of military 
sexual slavery and rape were left unaddressed at that time and formed no part of the 
background to the negotiations and ultimate resolution of the Peace Treaties.  The 
Tribunal considers that such gender blindness in international peace processes contributes 
to the continuing culture of impunity for crimes perpetrated against women in armed 
conflict. 

7. Article 3 of the 1907 Hague Convention 

1052. The Tribunal further notes that Article 3 of the 1907 Hague Convention provides an 
additional foundation for recognising compensation claims by individuals,799 and that, in 
accordance with our earlier findings, it is applicable to the state of Japan.  We note that 
the state of Japan takes the position that Article 3 does not confer a direct, individual right 
of compensation, but refers only to the responsibility between states.  While recognising 
that the Japanese courts have accepted Japan’s contention, this Tribunal is not in accord.  
Rather, based on the negotiating history and the text, this Tribunal accepts the expert view 
of Professor Kalshoven and other experts that Article 3 was intended to confer an 

                                                 

798  Steven Clemons, “Recovering Japan’s Wartime Past – and Ours,” The New York Times, 4 September 2001, p.A-27.  
Clemons also refers to a recently declassified secret exchange of letters between Japan and the Netherlands affirming that 
the latter had not expropriated the private claims of its nationals by becoming a party to the San Francisco Peace Treaty. 

799  Article 3 provides:  “A belligerent party which violates the provisions of the said Regulations shall, if the case demands, be 
liable to pay compensation.  It shall be responsible for all acts committed by persons forming part of its armed forces.” 
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independent individual right to compensation for victims of violations of the annexed 
Regulations.  We find it further significant that Article 3 was so drafted to provide an 
additional sanction against an occupying state in order to enhance adherence to the Hague 
Regulations with respect to persons under its jurisdiction.  As Professor Kalshoven 
explains: 

[I]t should be understood that the liability for compensation provided in 
Article 3 [of the Hague Convention] means State responsibility, and was 
set forth, for the purpose of making armed forces and their members 
strictly adhere to the Regulations, as a sanction against the belligerent 
party whose armed forces or its members have committed acts in violation 
of the regulations in order to make the provisions more effective.  It 
should not be understood further than to mean that it provides individual 
victims, who have been inflicted damage as a result of acts in violation of 
those provisions, with the right to claim compensation directly against the 
belligerent State  (emphasis supplied).800 

G. CONCLUSION 

1053. For the above reasons, the Judges find that the application for state responsibility is valid 
and that the Japanese government is liable for the harm inflicted by the Japanese military 
sexual slavery system.  With respect to Japan’s reliance on the Peace Treaties, the 
Tribunal finds that the negotiating parties had no power to waive the claims of individuals 
for harm suffered as a result of the commission of crimes against humanity and we reject 
the assertion that these claims were effectively or permanently waived.  Further, we find 
that Article 3 of the 1907 Hague Convention was intended to protect the right of the 
victimised persons and those who are permitted to claim on their behalf to seek 
compensation as individuals. 

                                                 

800  Exhibit 230.  The Kalshoven interpretation is supported by Eric David, Professor of International Law, International 
Criminal Law and Law of Armed Conflict, University of Bruxelles, in War and the Rights of Individuals:  Renaissance of 
Individual Compensation (Josalazu Fujita, Isomi Suzuki, Kantaro Nagano (eds.)) (2000). 


